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{1} Roy Adkins, Sr. and Susan Adkins appeal from the judgment of the Lake
County Court of Common Pleas, Probate Division, adopting in part, and modifying in
part, the decision of the magistrate, and terminating their guardianship of their minor

grandson, Tyler Adkins. We affirm.



{12} Tyler is the eldest son of Roy Adkins, Jr. and Nicole Adkins. Roy, Jr. and
Nicole also have a younger son, Dylan. Tyler was eleven at the time of the proceedings
below, Dylan about four. The marriage of Roy, Jr. and Nicole appears to have been
abusive, filled with mutual recriminations of domestic violence, infidelity, drug and/or
alcohol abuse, and child neglect. The couple was separated at the time of the hearing
before the magistrate; a divorce has since been instituted. Roy, Jr. seems to be
involved in a long-term relationship with another woman. Nicole had been living with
Mr. Russell Link, in Euclid, then Painesville, then Mentor-on-the-Lake. She was
pregnant with their child at the time of the hearing before the magistrate, and evidently,
was delivered prior to the hearing before the trial court.

{13} May 19, 2004, Roy Adkins, Sr. and Susan Adkins applied for appointment
as Tyler's guardian. Hearing was held before the magistrate in June 2004, from which
resulted a decision recommending the guardianship as being in Tyler's best interest.
The magistrate’s decision specifically stated that Nicole consented to the guardianship
as temporary. It was adopted by the trial court July 21, 2004. Nicole retained custody
of her younger son, Dylan.

{14} April 26, 2006, Nicole filed a letter requesting termination of Tyler's
guardianship. Roy, Sr. and Susan opposed. The matter was again referred to the
magistrate, who held hearing June 6, 2006. Testimony was taken from the guardians;
Roy Adkins, Jr.; Nicole; Nicole’s boyfriend, Russell Link; Nicole’s mother, Debbie
Reynolds; and Nicole’s stepfather, Khaled Ulwani. Tyler, while present at court, was

kept out of the proceedings by the magistrate’s order.



{5} Fundamentally, the position of Roy, Sr. and Susan was that Tyler was
happy and doing well in school, while with them; and that he strenuously opposed being
sent to the household maintained by his mother with Mr. Link. They maintained Tyler
had been shocked by his mother’s pregnancy by Mr. Link, and that he had threatened to
strike her in the stomach. They decried Nicole’s use of profanity both around and
directed to her children.

{16} Nicole, her mother, and stepfather all testified to an alleged lack of
supervision and discipline for Tyler in his grandparents’ home. Implications were made
that the grandparents disparaged Nicole to Tyler, and that his preference for living with
them resulted from being spoiled by them.

{7} July 11, 2006, the magistrate filed her decision. She found the
guardianship to be temporary, and terminable for good cause. She found that Nicole
had improved her life since the inception of the guardianship; and that all of the adults
involved loved Tyler, wanted him, and could provide a good home. She expressed
concern about Nicole’s use of profanity directed at her children, as well as Tyler's
emotional stability, and his ability to manipulate the adult actors in his life. Noting a
parent’'s paramount interest in the custody of his or her child, the magistrate
recommended terminating the guardianship upon the fulfilment of three conditions: (1)
a psychological evaluation of Tyler, especially regarding his problems with his mother’s
pregnancy; (2) completion by Nicole of a parenting program; and (3) the performance of
a home study of Nicole’s home with Mr. Link.

{18} Roy, Sr. and Susan timely objected to the magistrate’s decision.

September 28, 2006, the trial court held a hearing on the objections. November 15,



2006, the trial court filed its judgment entry on the objections. Noting that Nicole had
filed for divorce from Roy, Jr., the trial court modified the magistrate’s decision, by
terminating the guardianship, upon acceptance of jurisdiction by the Lake County Court
of Common Pleas, Domestic Relations Division. Otherwise, it overruled the objections,
and adopted the magistrate’s decision.

{19} November 29, 2006, Roy, Sr. and Susan noticed this appeal. December
4, 2006, Nicole moved to dismiss the appeal, on the basis the guardianship’s
termination was conditioned on acceptance of jurisdiction by the domestic relations
court, and that the notice of appeal did not allege or otherwise show that such had
occurred. Nicole contended, therefore, that the probate court’s order was not final and
appealable.

{1110} December 15, 2006, Roy, Sr. and Susan, moved this court to stay the
probate court’s judgment pending appeal, acknowledging that the trial court had refused
such a stay three days prior.

{11} By a judgment entry filed January 25, 2007, we denied the motion for stay,
since nothing indicated that Tyler’'s immediate physical or emotional well-being would be
affected by termination of the guardianship.

{12} By a judgment entry filed March 1, 2007, we denied Nicole’s motion to
dismiss the appeal, concluding that the probate court’s order was final and appealable,
since it terminated that court’s jurisdiction via the guardianship, and that acceptance by
the domestic relations court of jurisdiction was, essentially, a non-enforceable condition.

{1113} Roy, Sr. and Susan assign three errors:



{114} “[1.] The trial court abused its discretion in terminating the [g]uardianship
without any consideration of the best interest of the minor child.

{1115} “[2.] The trial [court] abused its discretion when it failed to interview *** the
minor child pursuant to its local rules.

{116} “[3.] The trial court abused its discretion in failing to make the home
studies of the parties part of the record in the instant case.”

{1117} We review a trial court’s decision to adopt, reject or modify a magistrate’s
decision for abuse of discretion. Cf. Hayes v. Hayes, 11th Dist. No. 2005-L-138, 2006-
Ohio-6538, at 110; Civ.R. 53(D)(4)(b). “Abuse of discretion” connotes more than mere
error of law or judgment: it means the trial court’s attitude is unreasonable, arbitrary or
capricious. Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219.

{1118} In support of their first assignment of error, Roy, Sr. and Susan allege the
magistrate applied the wrong legal standard in recommending termination of their
guardianship of Tyler. They argue the magistrate concentrated on his mother, Nicole’s,
improvement in the stability of her life, and ability to care for Tyler, rather than on the
“best interest” of their grandson. They cite to a recent decision of the Supreme Court of
Ohio, In re James, 113 Ohio St.3d 420, 2007-Ohio-2335, holding that a change of
circumstances must be shown when modifying a prior decree concerning parental rights
and responsibilities, and that the modification is in the child’s best interest, pursuant to
R.C. 3109.04(E)(1)(a). James at paragraph one of the syllabus.

{119} We disagree. When terminating the guardianship of a minor child whose
natural parent has surrendered permanent custody, the probate court must apply the

“best interest” of the child standard. In re Clowtis, 11th Dist. Nos. 2006-L-042 and



2006-L-043, 2006-Ohio-6868, at 17. When terminating a temporary guardianship,
however, it applies the “good cause” standard mandated by R.C. 2111.46. Id. This
distinguishes James, supra, from the case before us. In James, the parents had
surrendered legal custody to their son’s maternal grandparents: the surrender does not
seem to have been temporary. Id. at 6. A natural parent still retains a preferential
status regarding custody of his or her minor child. Cf. Id. at §14. In this case, the
magistrate determined, and the trial court affirmed, that the guardianship of Roy, Sr. and
Susan was temporary. Consequently, the determination that Nicole was, once again,
able to care for Tyler appropriately was sufficient “good cause” to terminate his
grandparents’ guardianship. Cf. Clowtis at 117, 30.

{120} The first assignment of error is without merit.

{121} By their second assignment of error, Roy, Sr. and Susan contend the trial
court failed to properly deploy Lake County Loc.R. 66.1, regarding guardianships, which
provides, in pertinent part: “[m]inors must appear personally in court unless for good
cause shown their presence is waived.” The magistrate excluded Tyler from the
hearing before her, concluding he already felt caught between his mother and
grandparents, and that an in camera interview, requested by his grandparents’ counsel,
would not be in his best interest. The trial court affirmed this finding, and also excluded
Tyler from the hearing on the objections. Under their second assignment of error, Roy,
Sr. and Susan further argue the trial court misapplied Civ.R. 53(D)(4), which allows the
court to take further evidence when hearing objections to a magistrate’s decision. See,
e.g., Civ.R. 53(D)(4)(b) and (d). They believe the trial court was required to accept into

evidence the psychological evaluation of Tyler which the magistrate had recommended.



{122} Again, we respectfully disagree. The admission of evidence is within the
sound discretion of the trial court, and will not be disturbed on appeal absent an abuse
of discretion. Proctor v. N & E Realty LLC, 11th Dist. No. 2005-T-0051, 2006-Ohio-
3078, at Y16. Regarding guardianships, Lake County Loc.R. 66.1 mandates the
presence of minors during hearings — except “for good cause shown.” The magistrate
expressly determined, and the trial court agreed, that Tyler's presence during the
hearings below would not be in his best interest, a considerably higher standard than
“good cause.” Cf. Clowtis at 17. The magistrate and the trial court were in a better
position than we to determine this issue, having the parties before them. Consequently,
the magistrate and the trial court did not abuse their discretion in waiving Tyler's
presence.

{123} Nothing in Civ.R. 53(D)(4)(b) and (d) requires a trial court, when ruling on
objections to a magistrate’s decision, to accept further evidence. The matter is confided
to the trial court’s discretion. In this case, the magistrate recommended a psychological
evaluation of Tyler. It was within the trial court’s discretion to modify her decision, thus
rendering the recommendation nugatory; it was within its discretion to admit or exclude
the report prepared and presented, to which Nicole’s counsel objected. Civ.R.
53(D)(4)(b) and (d).* We find no abuse of that discretion in excluding the report.

{24} The second assignment of error is without merit.

1. We note that Civ.R. 53(D)(4)(d) provides, regarding the trial court’s ruling on objections, “*** the court
may hear additional evidence but may refuse to do so unless the objecting party demonstrates that the
party could not, with reasonable diligence, have produced that evidence for consideration by the
magistrate.” It might be argued that this required the trial court to admit the psychological report of Tyler,
as well as the home studies recommended by the magistrate, which are the subject of Roy, Sr. and
Susan’s third assignment of error. In the particular circumstances, we do not think the rule can be so
read. We think it mirrors the provisions of Civ.R. 60(B)(2), and is not meant to cover situations such as
that herein, where the evidence is created pursuant to the court's own discretionary powers, via its
magistrate.



{125} By their third assignment of error, Roy, Sr. and Susan object to the trial
court’s failure to make home studies of their home and the Adkins-Link home prepared
by the Lake County Department of Job and Family Services part of the record. The
magistrate had recommended that such a study be made of the Adkins-Link home.

{1126} This assignment of error fails, fundamentally, for the same reason as the
second. Civ.R. 53(D)(4) does not require the trial court to follow its magistrate’s
decision, let alone recommendations, when objections are filed. Rather, the trial court
must make an independent review of the matters objected to, and “ascertain that the
magistrate has properly determined the factual issues and appropriately applied the
law.” Civ.R. 53(D)(4)(d). Further, it may modify the magistrate’s decision, whether or
not objections are filed. Civ.R. 53(D)(4)(b). Nothing in the record indicates the trial
court abused its discretion in failing to incorporate the home studies in the record.?

{127} The third assignment of error is without merit.

{128} The judgment of the Lake County Court of Common Pleas, Probate

Division, is affirmed.

CYNTHIA WESTCOTT RICE, P.J., concurs,

DIANE V. GRENDELL, J., dissents with a Dissenting Opinion.

DIANE V. GRENDELL, J., dissents with a Dissenting Opinion.

2. See fn. 1, supra.



{129} The fundamental purpose of any child custody proceeding is to safeguard
the best interest of the children involved. Schneider v. Kelley, 156 Ohio App.3d 469,
2004-0Ohio-1378, at 116, citing In re Bednarczuk (1992), 80 Ohio App.3d 548, 551
("[w]lhen dealing with a guardianship, the probate court is required to act in the best
interest of the ward"); In re Langenderfer, 6th Dist. No. F-03-031, 2004-Ohio-4149, at
119 ("[tlhe purpose of guardianship hearings is to gather information in order to
determine the best interests of the prospective ward"). In the present case, both the
majority and the trial court demonstrate a disturbing lack of consideration for the child
who is the subject of these proceedings. Accordingly, | respectfully dissent.

{1130} Tyler lan Adkins had been in the custody of his paternal grandparents
since at least July 2004, with the consent of his biological mother, Nicole Adkins. In
April 2006, Nicole sought to regain custody of Tyler. Nicole remains married to Tyler's
father, although she is living with and having the child of another man.

{1131} A hearing was held before a probate court magistrate. The only persons
to testify were the grandparents, the mother, and persons partisan to one side or the
other. No testimony was taken from Tyler and no evidence was presented by a
guardian ad litem or other objective participant.

{132} The magistrate hearing the matter determined "that the guardianship
should not be terminated until *** Tyler sees a psychologist or psychiatrist who will file a
report with the Court regarding Tyler's emotional stability and ability to return to live with
his mother, including issues surrounding her pregnancy ***[;] Ms. Adkins be ordered to
complete parenting classes and file a certificate of completion with the Court ***[; and] a

home study be performed of Ms. Adkins' home." The magistrate acknowledged Nicole



"has improved her life since the inception of the guardianship” but had concerns about
Nicole's plans for bringing Tyler back into the home, Nicole's use of profanity directed at
Tyler, and Tyler's emotional state.

{1133} The probate court reversed the magistrate's recommendation that the
guardianship be continued until Tyler is evaluated and a home study is conducted,
instead ordering the termination of the guardianship "upon acceptance of jurisdiction by
the Lake County Domestic Relations Court." The probate court based its decision on its
belief that the "Lake County Court of Domestic Relations is a more appropriate forum to
determine the custody of the minor child herein."”

{1134} As the majority and probate court recognize, "[w]hen a guardian has been
appointed for a minor before such minor is over fourteen years of age, such guardian's
power shall continue until the ward arrives at the age of majority, unless removed for
good cause or unless such ward selects another suitable guardian." R.C. 2111.46.
"Good cause" is not defined in the statute. The majority and probate court, in effect,
equate "good cause" with a parent's "preferential status" as custodian of their children
without regard for the best interests of the children. Good cause, however, does not
principally relate to a parent's right to custody of a child, but to the welfare of the child.
As this court has previously stated, "it has generally been held that a guardian may be
removed for any good cause in the discretion of the probate court when the interests
of the ward require it." In re Joles (June 30, 2000), 11th Dist. No. 99-L-087, 2000
Ohio App. LEXIS 2987, at *17 (emphasis added).

{9135} Other courts, too, have recognized "that when determining if there is good

cause to remove a guardian, the term 'good cause' is broad enough to encompass the
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best interest of the child.” In re Kinney, 7th Dist. No. 99-BA-52, 2001-Ohio-3280, 2001
Ohio App. LEXIS 2581, at *7 (citation omitted); In re Spriggs (April 24, 1990), 4th Dist.
No. 89-CA-1803, 1990 Ohio App. LEXIS 1638, at *8 ("the focus *** properly should be
upon good cause, a term which is broad enough to encompass the child's best
interest”).

{1136} This point has been definitively established by the recent Ohio Supreme
Court decision In re James, 113 Ohio St.3d 420, 2007-Ohio-2335, holding that,
pursuant to R.C. 3109.04(E)(1)(a), a trial court is precluded "from modifying a prior
decree allocating parental rights and responsibilities unless it finds *** that the
modification of the prior custody decree is necessary to serve the best interest of the
child." Id. at paragraph one of the syllabus.

{1137} The majority dismisses James because "the surrender [of custody in
James] does not seem to have been temporary.” This is incorrect. The award of
custody to the grandparents in James, as in the present case, was temporary. Id. at
15; In re James, 163 Ohio App.3d 442, 2005-Ohio-4847, at 12 ("the [grandparents] were
*** given temporary custody of Brayden").

{1138} Accordingly, Tyler's best interest should have been an integral part of the
determination of whether good cause existed for the termination of the guardianship.
Both the probate court and the majority have omitted this consideration, focusing
instead on the mother's right to custody of Tyler, a right which she had voluntarily
surrendered.

{1139} Moreover, consideration of Tyler's best interest is impossible in the

present case because no effort has been made to determine those interests. The
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magistrate was justifiably concerned for Tyler's welfare and ordered a psychological and
home study before the guardianship would terminate. These measures were
appropriate in light of the magistrate's refusal to interview Tyler in camera. The probate
court disregarded these considerations, preferring to have these issues determined by
the domestic relations court.

{140} Finally, the probate court violated the Rules of Civil Procedure by refusing
to consider the psychological and home studies. The Rules provide that "[i]f one or
more objections to a magistrate's decision are timely filed *** the court may hear
additional evidence, but may refuse to do so unless the objecting party demonstrates
that the party could not, with reasonable diligence, have produced that evidence for
consideration by the magistrate." Civ.R. 53(D)(4)(d).

{1141} This court has repeatedly held that, "while the trial court has discretion to
refuse to consider additional evidence, the trial court must first give the offering party an
opportunity to demonstrate that such evidence could not have been produced before
the magistrate.” Porter v. Ferrall, 11th Dist. No. 2002-P-0109, 2003-Ohio-6685, at 116,
guoting McClain v. McClain (Sept. 30, 1999), 11th Dist. No. 98-P-0002, 1999 Ohio App.
LEXIS 4655, at *12-*13; accord, Flynn v. Flynn, 10th Dist. No. 03AP-612, 2004-Ohio-
3881, at 120.

{1142} Because the psychological and homes studies were recommended by the
magistrate and were not available for consideration while the magistrate was making
her decision, the probate court should have included these studies in the record, or, at
least, given "an opportunity to demonstrate that such evidence could not have been

produced before the magistrate.”
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{1143} For the foregoing reasons, appellants' assignments of error are with merit.
The trial court erred and abused its discretion by arbitrarily terminating Tyler's
guardianship without considering Tyler's best interests and by failing to interview Tyler
and/or allow the psychological and home studies into evidence. The decision of the

probate court should be reversed.
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