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{11} Appellant, Michael Lemongelli, appeals the judgment entered by the
Portage County Court of Common Pleas. The trial court granted a motion for relief from

judgment filed by appellees, Summit Gardens Association; Del Rob, Inc.; R & G



Thompson Associates, Inc.; Robert R. Thompson; and Thompson Il Builders &
Developers, Inc.

{12} Summit Gardens Association operates an apartment complex in Kent,
Ohio, known as Summit Gardens Apartments. Appellant and his family were tenants at
Summit Gardens Apartments. In addition, appellant was employed by Summit Gardens
Association.

{13} Summit Gardens Association filed a complaint for forcible detention and
rent against appellant in the Portage County Municipal Court. In response, appellant
filed an answer and counterclaim. The counterclaim asserted that Summit Gardens
Association’s actions were retaliatory for appellant knowing that Summit Gardens
engaged in discriminatory conduct. In addition, the counterclaim alleged that Summit
Gardens Association violated the United States Department of Housing and Urban
Development (“HUD”) regulations by failing to recalculate appellant’s rent obligation
after appellant notified Summit Gardens Association of a decrease in his income.

{Y14} This matter was transferred to the Portage County Court of Common
Pleas. After the matter was transferred, appellant filed several amended counterclaims,
which named Del Rob, Inc.; R & G Thompson Associates, Inc.; Robert R. Thompson,;
and Thompson Il Builders & Developers, Inc. as third-party defendants.

{15} Robert Thompson has been involved in various real estate ventures for
several decades. At the relevant times of this action, Thompson was in his late 70s and

his health was failing. Dolores Thompson is Thompson's wife. The Thompsons have



two children, Robert Thompson, Jr. and Y'Teva Thompson. Y'Teva became involved in
Thompson’s businesses following Thompson'’s inability to manage them.

{16} Summit Gardens Association is a limited partnership. Thompson is the
general partner of Summit Gardens Association. In addition, there are 32 limited
partners of Summit Gardens Association. The record does not reveal the identity of the
32 limited partners. Summit Gardens Association employed an office employee named
Reginald Smith.

{17} Thompson III Builders and Developers, Inc. is a corporation. It is “the
payroll facility for the management company and the development.” Y'Teva Thompson
is an agent of Thompson IIl Builders and Developers, Inc. She and Dolores Thompson
testified that Robert Thompson owns Thompson Il Builders and Developers, Inc.
However, in his deposition, Robert Thompson testified Dolores Thompson owns
Thompson Il Builders and Developers, Inc.

{118} Del Rob, Inc. is the managing agent for Summit Gardens. Thompson
owns Del Rob, Inc. Thompson IIl Builders and Developers, Inc. took over the assets of
Del Raob, Inc.

{19} Y'Teva Thompson testified that R & G Thompson Association was a
company that her uncle and Robert Thompson formed. She testified that it is no longer
in existence.

{110} In January, 2002, upon Summit Gardens Association’s motion, its

complaint for forcible detention and rent against appellant was dismissed. However,



appellant’s counterclaims against appellees proceeded and were not affected by the
dismissal of the original complaint.

{111} There have been several discovery disputes in this matter. In November,
2002, a hearing was held before the magistrate on these and other issues. Following
the hearing, the magistrate recommended that appellees be ordered to pay $2,130.15
as previously ordered for discovery violations, as well as $45 for failure to appear at a
deposition. Appellees filed objections to the magistrate’s decision. The trial court
adopted the magistrate’s decision and entered judgment accordingly. Appellees filed a
notice of appeal from the trial court's December 13, 2002 judgment entry in this court.
This court dismissed appellees’ appeal due to the lack of a final appealable order.

{112} Robert Thompson’s deposition was taken on November 25, 2003. In
addition to his personal involvement in the matter as a named third-party defendant,
Robert Thompson was deposed as the representative for the entities. Robert
Thompson was uncooperative throughout the deposition. During the deposition,
Reginald Smith was in a nearby office and assisted Robert Thompson with certain
details.

{113} On January 12, 2004, appellant filed a motion for default judgment
pursuant to Civ.R. 37. The motion was based on the multiple discovery violations
committed by appellees. Appellees did not respond to this motion. The trial court
granted appellant’'s motion for default judgment. The matter proceeded to a hearing
before the magistrate on the issue of damages. Appellees did not appear for this

hearing. The magistrate issued a decision recommending that appellant be awarded



$68,217.25 in compensatory damages for lost compensation; $200,000 for his claim for
emotional distress as a result of appellees’ harassing conduct; and $200,000 in punitive
damages due to a finding that appellees’ conduct was “outrageous and intentional.” Per
the magistrate’s instructions, appellant's counsel submitted an affidavit in support of
attorney fees.

{1114} On June 24, 2004, appellees filed a request for findings of fact and
conclusions of law. The trial court entered judgment in favor of appellant in the amount
of $509,452.87, which included $68,217.25 for lost compensation; $200,000 for
emotional distress; $200,000 in punitive damages; and $41,235.62 in attorney fees.

{1115} Appellees filed a notice of appeal of the trial court’s default judgment
entry. This appeal was dismissed by this court for appellees’ failure to prosecute.

{1116} Appellant obtained a judgment lien against appellees. Thereatfter,
appellant initiated foreclosure proceedings.

{117} By the summer of 2005, Thompson’'s health had further deteriorated.
Also, Reginald Smith had been murdered. Y'Teva Thompson stepped in to run the
various businesses owned by Robert Thompson. In August 2005, while going through
the mail, Y'Teva Thompson discovered the documents regarding the foreclosure
proceedings.

{1118} On November 2, 2005, appellees filed a Civ.R. 60(B) motion for relief from
judgment. Appellant filed a motion in opposition to the Civ.R. 60(B) motion.

{119} On March 29, 2006, a hearing was held before the magistrate on

appellees’ motion for relief from judgment. Appellees submitted an affidavit from Dr.



Harry Isaacson. Dr. Isaacson is a physician at the Cleveland Clinic and treated Robert
Thompson from 2002 through 2004. He stated that Robert Thompson was hospitalized
several times during 2004; Robert Thompson’s “mental status during 2004 was altered
such [that] he had significant memory impairment”; and he did not believe that Robert
Thompson “was capable of comprehending his legal obligations during 2004 and thus
[did] not believe he was competent to handle business and legal affairs on behalf of
himself or anyone else.”

{120} Y'Teva and Dolores Thompson testified at the hearing on appellees’
motion for relief from judgment. They testified that Robert Thompson had significant
memory loss during late 2003 and in 2004. They testified he suffered from various
health problems, including sleep apnea, emphysema, heart disease, and “a very serious
state of dementia.” They testified that he was often unaware of his immediate
surroundings and was delusional, in that he believed strangers were coming into the
house and stealing things from him. He was disoriented to the point that he would walk
into walls. He was taking 18 different medications during this time.

{21} The magistrate issued a decision recommending that appellees’ motion for
relief from judgment be granted. Appellant filed objections to the magistrate’s decision.
Thereatfter, the trial court overruled appellant’s objections and granted appellee’s motion
for relief from judgment.

{122} Appellees were represented by various attorneys at the trial court level.
Attorney Gabrielle Ross represented appellees for a significant time. She was present

during Robert Thompson’s deposition. Shortly after the deposition, in December 2003,



Attorney Ross withdrew as counsel for appellees, citing the fact that Robert Thompson
had terminated her representation. In January, 2004, Attorney Alexander Jurczenko
entered an appearance as attorney for appellees. In her decision recommending that
appellees’ motion for relief from judgment be granted, the magistrate noted that
Attorney Jurczenko had been suspended from the practice of law. See Cuyahoga Cty.
Bar Assn. v. Jurczenko, 106 Ohio St.3d 123, 2005-Ohio-4101.

{1123} Appellant filed a notice of appeal from the trial court's judgment entry
granting appellees’ motion for relief from judgment. The trial court’s judgment entry is a
final, appealable order pursuant to R.C. 2505.02(B)(3). See GTE Automatic Electric v.
ARC Industries (1976), 47 Ohio St.2d 146, paragraph one of the syllabus.

{124} Appellant raises three assignments of error. His first assignment of error

{125} “It was an abuse of discretion for the trial court to grant the motion to
vacate the default judgment previously entered against Robert R. Thompson,
individually, for persistent noncompliance with discovery rules and orders.”

{1126} “A reviewing court reviews a trial court’s decision on a motion for relief
from judgment to determine if the trial court abused its discretion.” (Citations omitted.)
Bank One, NA v. SKRL Tool and Die, Inc., 11th Dist. No. 2003-L-048, 2004-Ohio-2602,
at 115; see, also, GTE Automatic Electric, supra, at 150. “The term “abuse of
discretion” connotes more than an error of law or judgment; it implies that the court’s

attitude is unreasonable, arbitrary or unconscionable.” (Citations omitted.) Blakemore

v. Blakemore (1983), 5 Ohio St.3d 217, 219.



{1127} A reviewing court should be guided by a presumption that the findings of a
trial court are correct, since “the trial judge is best able to view the witnesses and
observe their demeanor, gestures, and voice inflections, and use these observations in
weighing the credibility of the proffered testimony.” Seasons Coal Co. v. Cleveland
(1984), 10 Ohio St.3d 77, 80. When applying the abuse of discretion standard, a
reviewing court is not free to merely substitute its judgment for that of the trial court.
Berk v. Matthews (1990), 53 Ohio St.3d 161, 169.

{1128} Relief from judgment may be granted pursuant to Civ.R. 60(B), which
states, in part:

{129} “On motion and upon such terms as are just, the court may relieve a party
or his legal representative from a final judgment, order or proceeding for the following
reasons: (1) mistake, inadvertence, surprise or excusable neglect; (2) newly discovered
evidence which by due diligence could not have been discovered in time to move for a
new trial under Rule 59(B); (3) fraud (whether heretofore denominated intrinsic or
extrinsic), misrepresentation or other misconduct of an adverse party; (4) the judgment
has been satisfied, released or discharged, or a prior judgment upon which it is based
has been reversed or otherwise vacated, or it is no longer equitable that the judgment
should have prospective application; or (5) any other reason justifying relief from the
judgment.”

{1130} “To prevail on a motion brought under Civ.R. 60(B), the movant must
demonstrate that: (1) the party has a meritorious defense or claim to present if relief is

granted; (2) the party is entitled to relief under one of the grounds stated in Civ.R.



60(B)(1) through (5); and (3) the motion is made within a reasonable time, and, where
the grounds of relief are Civ.R. 60(B)(1), (2), or (3), not more than one year after the
judgment, order or proceeding was entered or taken.” GTE Automatic Electric, supra,
paragraph two of the syllabus.

{1131} We will begin with an analysis regarding whether appellees presented a
meritorious defense. The movant does not need to prove that he or she will ultimately
prevail on the asserted defense. Rather, he or she need only allege a meritorious
defense. Badalamenti v. Natl. City Bank, 11th Dist. No. 2001-P-0122, 2002-Ohio-4815,
at 17, citing Meyers v. McGuire (1992), 80 Ohio App.3d 644, 646.

{1132} In their answer to appellant's counterclaim, appellees denied the
allegations that appellant’s eviction was retaliatory in nature. In addition, Y'Teva
Thompson testified that appellant was evicted from the apartment for nonpayment of
rent. Thus, appellees set forth a meritorious defense to appellant’s counterclaim.

{1133} Appellant argues that appellees needed to set forth a meritorious defense
to the discovery violation since the trial court entered default judgment pursuant to
Civ.R. 37. In regard to Civ.R. 37, the Supreme Court of Ohio has held “[i]t is an abuse
of discretion for a trial court to grant a default judgment for failing to respond to
discovery requests when the record does not show willfulness or bad faith on the part of
the responding party.” State ex rel. Dispatch Printing Co. v. Johnson, 106 Ohio St.3d
160, 2005-Ohio-4384, at 149, quoting Toney v. Berkemer (1983), 6 Ohio St.3d 455,
syllabus. Further, as this court has observed, “the granting of a default judgment,

analogous to the granting of a dismissal, is a harsh remedy which should only be



imposed when “the actions of the defaulting party create a presumption of willfulness or
bad faith.”” (Citations omitted.) Zimmerman v. Group Maintenance Corp., 11th Dist.
No. 2003-A-0105, 2005-Ohio-3539, at 121.

{1134} The magistrate noted it was likely Robert Thompson’s lack of cooperation
at his deposition was a result of his “slide into incompetence.” The magistrate’s
decision effectively held that, due to his incompetence, Robert Thompson was not
capable of acting willfully or in bad faith, as is required for an entry of default judgment
due to a discovery violation. Johnson, supra, at 149.

{1135} Next we turn to whether appellees met their burden of demonstrating that
one of the Civ.R. 60(B) factors was applicable. Appellees advanced their motion under
the (B)(5) prong, which is “any other reason justifying relief from the judgment.”

{1136} The Tenth Appellate District has held that an entry of default judgment
against a party at the time when that party was incompetent is appropriate grounds for
relief under Civ.R. 60(B)(5). Newark Orthorpedics, Inc. v. Brook (1994), 92 Ohio App.3d
117, 123. Other appellate districts, including this court, have also held that a party’s
incompetence may be sufficient to justify the granting of a motion for relief from
judgment under the (B)(5) prong of Civ.R. 60. See Classic Oldsmobile, Inc. v. 21st
Century Painting, Inc. (Feb. 12, 1999), 11th Dist. No. 98-L-040, 1999 Ohio App. LEXIS
461, *14; Citizens Bank of Logan v. Powell (June 23, 1997), 4th Dist. No. 96CA22,
1997 Ohio App. LEXIS 2876, *12; and Vaughn v. Precision Truss and Panel, Inc. (May

25, 1989), 2d Dist. No. 11243, 1989 Ohio App. LEXIS 1904, *12-*13.
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{1137} “Under Ohio law, the term ‘incompetent’ means ‘any person who is so
mentally impaired as a result of a mental or physical illness or disability *** that the
person is incapable of taking care of the person’s self or property ***.” Columbus v.
Triplett (Nov. 16, 2000), 10th Dist. No. 00AP-339, 2000 Ohio App. LEXIS 5301, *18,
quoting R.C. 2111.01(D).

{1138} In Vaughn v. Precision Truss and Panel, Inc. and Columbus v. Triplett, the
courts held that the movants did not provide sufficient evidence of physical or mental
impairments that rose to the level of rendering the individual legally incompetent and
unable to tend the individual’s legal obligations. Vaughn v. Precision Truss and Panel,
Inc., at *12-13; Columbus v. Triplett, at *19. The Second District noted that, during the
relevant time period, individual was able to “act competently with respect to other
matters,” was able to “maintain regular office procedure,” and was described by her
husband as an “intelligent woman.” Vaughn v. Precision Truss and Panel, Inc., at *12-
*13.

{139} In the instant matter, the trial court found Thompson to be incompetent.
This conclusion was supported by Dr. Isaacson’s affidavit, where he concluded that
Robert Thomson had significant memory impairment in 2004 and he was not competent
to handle his legal affairs. Also, the conclusion was supported by Y’teva and Dolores
Thompson’s testimony that Robert Thompson was delusional and suffered from
dementia. In light of this evidence, we cannot say the trial court abused its discretion by

concluding that Thompson was incompetent during the relevant time periods.
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{40} The next issue is whether appellees’ motion for relief from judgment was
timely filed. The motion was filed approximately 18 months after the trial court’s default
judgment entry.

{41} This court has held that a delay of one year for filing a motion for relief
from judgment may be reasonable if it is shown that the party was incompetent during
that time. Classic Oldsmobile, Inc., supra, at *13-*14. In addition, we note the Tenth
District has held that a delay of several years is not per se unreasonable when the
movant is incompetent. Newark Orthopedics, Inc., supra, at 120, 123-124. In Citizens
Bank of Logan, supra, the Fourth District held that a delay of three years was
unreasonable. Id. at *13. However, in addition to the delay being longer in Powell than
that in the case sub judice, we note that the incompetent person had a guardian
appointed for her eight months prior to her motion being filed. Id.

{142} In this matter, we cannot say the delay of 18 months was unreasonable in
light of Robert Thompson being incompetent and not having a guardian appointed to
represent his interests in this matter.

{143} Appellant notes that Thompson was represented by Attorney Jurczenko
during this time. Pursuant to Civ.R. 25(E), an attorney is required to notify the court
regarding the incompetency of his or her client. However, the trial court noted that
Attorney Jurczenko had been suspended from the practice of law. Attorney Jurczenko
was initially charged with disciplinary violations in June 2004, only three months after

the trial court granted appellant’s motion for default judgment and prior to the trial court
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entering its final judgment awarding appellant damages in July 2004. Jurczenko, supra,
at 11.

{144} Attorney Jurczenko’s license to practice law was suspended by the
Supreme Court of Ohio for a period of two years in August 2005. Id. at §23. Recently,
Attorney Jurczenko has been permanently disbarred. Cuyahoga Cty. Bar Assn. v.
Jurczenko, 114 Ohio St.3d 229, 2007-Ohio-3675, at 37. The Supreme Court of Ohio
based its decision to disbar Attorney Jurczenko, in part, on the fact that he “deceived his
clients and abandoned their cases.” Id. at 134.

{1145} Appellant notes the Supreme Court of Ohio has held that an attorney’s
negligence may be imputed to the client. GTE Automatic Electric v. ARC Industries, 47
Ohio St.2d 146, paragraph four of the syllabus. Initially, we note the Supreme Court of
Ohio’s holding applied to excusable neglect under Civ.R. 60(B)(1), not the timeliness of
filing the motion for relief from judgment. Moreover, we decline to impute any
negligence on behalf of Attorney Jurczenko to Robert Thompson, because Robert
Thomson retained Attorney Jurczenko in January 2004, which is during the time the trial
court found him to be incompetent. Again, there was evidence presented that, during
2004, Robert Thompson was suffering from a variety of health ailments, including
dementia, which caused a severe loss of memory. Further, there was medical evidence
presented that states Robert Thompson was incapable “of comprehending his legal
obligations during 2004.”

{1146} Appellant also contends that Robert Thompson had an agent, in that

Dolores Thompson was his attorney in fact. Dolores Thompson testified that Robert

13



Thompson signed a durable power of attorney in January 2004 designating her as his
legal representative. However, she testified she had no knowledge of the instant
lawsuit. Further, she was not appointed as his guardian for purposes of this matter
pursuant to Civ.R. 17(B). The fact that Robert Thomson signed a durable power of
attorney is not the equivalent of the court appointing a guardian to represent his
interests.

{147} Again, we review a trial court’s determination on the abuse of discretion
standard. Bank One, NA, supra, at §15. Applying that highly deferential standard of
review, we cannot say the trial court abused its discretion in granting the motion for
relief from judgment.

{1148} Appellant’s first assignment of error is without merit.

{1149} Appellant’'s second assignment of error provides:

{150} “It was an abuse of discretion for the trial court to grant the motion to
vacate the default judgment previously entered against the corporate and limited
partnership counterclaim defendants for persistent noncompliance with discovery rules
and orders.”

{51} “A partnership is an aggregate of individuals and does not constitute a
separate legal entity.” Arpadi v. First MSP Corp. (1994), 68 Ohio St.3d 453, paragraph
one of the syllabus.

{152} Robert Thomson was the general partner of Summit Gardens Association.

He made all the decisions for the business. Therefore, the trial court did not abuse its

14



discretion by granting Summit Gardens Association relief from judgment due to Robert
Thompson’s incompetence.

{153} The Supreme Court of Ohio has held that “[a] corporation is an entity
separate and apart from the individuals who compose it; it is a legal fiction for the
purpose of doing business.” (Citation omitted and emphasis in original.) Agley v. Tracy
(1999), 87 Ohio St.3d 265, 268. However, our analysis does not end there. The
evidence in this matter suggests that the corporate entities in this matter were closely-
held corporations. The Second Appellate District has noted the following regarding
closely-held corporations:

{154} “A ‘close corporation’ has been defined by the Ohio Supreme Court as a
corporation with few shareholders and whose shares are not generally traded on a
national securities exchange or regularly quoted on an over-the-counter market. *** A
close corporation is also characterized by an identity of management and ownership. ***
Because a close corporation strongly resembles a partnership, the participants often
consider themselves as partners intersese while obtaining the advantages of the
corporate form. *** This resemblance has permitted courts to venture outside the laws
of corporations ‘to borrow from allied disciplines those principles and rules which seem
to best comport with the mixed nature of a close corporation form.” (Citations omitted.)
Gigax v Repka (1992), 83 Ohio App.3d 615, 620.

{155} Robert Thompson directly controlled the various corporations in this
matter. They were solely owned by him or members of his immediate family. In this

matter, due to the closely-held nature of the corporations and degree of Thompson’s
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control of them, the trial court did not abuse its discretion by granting appellees’ motion
for relief from judgment as it related to these entities.

{1156} Appellant argues that in Classic Oldsmobile, Inc., supra, this court only
held that the individual may be entitled to relief from judgment due to his alleged
incompetence. He argues that the decision did not apply to the closely-held
corporation. We note that only the individual appealed the decision of the trial court. Id.
at *1. Thus, this court did not conduct an analysis regarding whether the individual’s
alleged incompetence would extend to the closely held corporation. Id.

{157} Appellant’'s second assignment of error is without merit.

{1158} Appellant’s third assignment of error contends:

{159} “It was error for the trial court to grant the motion to vacate the default
judgment without conditions.”

{160} Appellant argues the trial court erred in granting appellees’ motion to
vacate the default judgment without attaching conditions. Appellant claims appellees
should still be subject to sanctions due to the discovery violations. Also, appellant
asserts that appellees never paid the sanctions previously ordered by the trial court.
There is nothing in the record that affirmatively demonstrates whether the sanctions
were paid. Moreover, we note that trial courts are vested with broad discretion in
determining sanctions for discovery violations. Vaught v. Cleveland Clinic Found., 98
Ohio St.3d 485, 2003-Ohio-2181, at 13, quoting Nakoff v. Fairview Gen. Hosp. (1996),
75 Ohio St.3d 254, syllabus. This matter is being returned to the trial court’s jurisdiction.

At that time, appellant may file any motions for discovery sanctions, including motions to
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enforce previously imposed sanctions. However, at this time, we cannot conclude that
the trial court’s failure to attach conditions to its granting of appellees’ motion for relief
from judgment constituted an abuse of discretion.

{161} Appellant’s third assignment of error is without merit.

{162} The judgment of the trial court is affirmed.

MARY JANE TRAPP, J., concurs,

DIANE V. GRENDELL, J., dissents with Dissenting Opinion.

DIANE V. GRENDELL, J., dissents with a Dissenting Opinion.

{1163} I respectfully dissent.

{64} Since appellant filed specific factual and legal objections to the
magistrate’s decision granting relief from judgment, pursuant to Civ.R. 60(B), the trial
court, prior to adoption of the magistrate’s decision, was required, by Civ.R. 53(D)(4)(d)
“to independently review the decision.” In re Gibbs (Mar. 13, 1998), 11th Dist. No. 97-L-
067, 1998 Ohio App. LEXIS 997, at *11; Civ.R. 53(D)(4)(d) (“If one or more objections
to a magistrate's decision are timely filed, the court shall rule on those objections. In
ruling on objections, the court shall undertake an independent review as to the objected
matters to ascertain that the magistrate has properly determined the factual issues and

appropriately applied the law.”)
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{1165} The court’s role, as the ultimate finder of fact, “is to determine whether the
[magistrate] has properly determined the factual issues and appropriately applied the
law, and where the [magistrate] has failed to do so, the court must substitute its
judgment for that of the [magistrate].” Gibbs, 1998 Ohio App. LEXIS 997, at *12, citing
Pacific v. Interstate Ford, Inc. (May 17, 1996), 2nd Dist. No. 15427, 1996 Ohio App.
LEXIS 1940, at *6. In other words, there must be evidence that the trial court
conducted a de novo review before adopting, rejecting, or modifying the magistrate’s
decision. Anspach v. Anspach, 11th Dist. No. 2006-G-2706, 2006-Ohio-6344, at {31
(citations omitted); Lowery v. Keystone Bd. of Education (May 9, 2001), 9th Dist. No.
99CA007407, 2001 Ohio App. LEXIS 2064, at *7 (“this independent review requires a
trial court to conduct a de novo examination of the record”).

{1166} When a court defers “to the decision of its magistrate to a degree
ordinarily associated with an appellate review [abuse of discretion] standard and
incompatible with *** de novo review,” it constitutes an abuse of discretion for the
purposes of appellate review. Quick v. Kwiatkowski, 2nd Dist. No. 18620, 2001-Ohio-
1498, 2001 Ohio App. LEXIS 3437, at *10-11.

{167} In the case sub judice, had an “independent review” of the magistrate’s
decision been conducted, the trial court would have realized the magistrate’s “finding”
that Thompson was “incompetent,” thus warranting relief from judgment, was both a
factual and legal error. Unfortunately, the majority opinion perpetuates this error.

{68} As the majority notes, “[ijn order to prevail on a motion for relief from

judgment pursuant to Civ.R. 60(B), the movant must demonstrate: (1) a meritorious
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claim or defense; (2) entittement to relief under one of the grounds stated in Civ.R.
60(B)(1) through (5); and (3) timeliness of the motion.” Citizens Bank of Logan, Ohio v.
Powell (June 23, 1997), 4th Dist. No. 96CA22, 1997 Ohio App. LEXIS 2876, at *9, citing
Rose Chevrolet, Inc. v. Adams (1987), 36 Ohio St.3d 17, 20; GTE Automatic Elec. v.
ARC Industries (1976), 47 Ohio St.2d 146, at paragraph two of the syllabus. “If any of
these three requirements [are] not met, the motion should be overruled.” Citizens Bank,
1997 Ohio App. LEXIS 2876, at *9.

{169} The majority concludes that Thompson satisfied all three requirements. |
disagree. Assuming, arguendo, that Thompson established he has a meritorious
defense, he has not established either that he is entitled to relief, under Civ.R. 60(B)(5),
or that his motion was filed in a timely manner.

{170} With regard to Thompson’s incompetence, which is nominally the reason
relief from judgment was granted under Civ.R. 60(B)(5), the magistrate made the
following findings of fact and conclusions of law:

{71} “The Magistrate remembers clearly the difficulties present in this case.
Mr. Thompson had numerous health problems and discovery and hearings often had to
be delayed. In addition, Mr. Thompson was often stubborn and uncooperative.
Perhaps the sanction of default judgment was warranted. But there is the likelihood that
Mr. Thompson'’s lack of cooperation was a symptom of his slide into incompetence.

{172} “Attached to the motion for relief from judgment is an affidavit of a
physician who has treated Mr. Thompson since 2002. Dr. Isaacson did not testify at the

hearing, but he opined in his affidavit that due to Mr. Thompson'’s health problems and
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medications, his mental status was altered such that he had significant memory
impairment and that he was incapable of comprehending his legal obligations in 2004.

{173}

{74} “Mr. Thompson’s daughter and wife both testified to their father's mental
state during 2003 and 2004 [sic]. While the Magistrate understands that this case has
been pending since 2001, and discovery problems were present even before 2003 and
2004, which may not have been attributable to Mr. Thompson’s mental state, the fact
that judgment was rendered while Mr. Thompson was likely incompetent warrants
vacating the judgment, assuming all of the GTE prongs are met. *** [T]he magistrate
finds that the witnesses at the hearing on the motion for relief from judgment were
credible, that Mr. Thompson’s health problems rendered him incapable of defending his
case in 2004 when the judgments were issued and that justice demands that a
judgment not be taken against an incompetent party.” (Emphasis added).

{75} As the majority correctly notes, “incompetent” has a distinct legal meaning.
An incompetent person is defined as “any person who is so mentally impaired as a
result of a mental or physical illness or disability *** that the person is incapable of
taking proper care of the person’s self or property **.” R.C. 2111.01(D).

{176} The majority is also correct that, as a general proposition, “a party’s
incompetence may be sufficient to justify the granting of a motion for relief from
judgment” under Civ.R. 60(B)(5).

{177} However, the trial judge and majority incorrectly conclude, based simply

upon the magistrate’s references to Thompson’s “slide into incompetence,” and his

20



“likely incompetence,” that the magistrate found that Thompson was legally
incompetent. Such a finding is neither supported by the facts nor the law.

{1178} As this court has stated, “a person does not have the legal capacity to ***
defend an action which [he or] she has been declared incompetent and a guardian has
been appointed.” Cooper v. Smith (June 30, 1993), 11th Dist. No. 92-L-125, 1993 Ohio
App. LEXIS 3354, at *2 (citations omitted) (emphasis added).

{179} In the instant case, there is no record evidence that either of these
conditions were met. With regard to this issue, the testimony of Y'Teva Thompson, who
testified that she was now running Thompson’s businesses, was as follows:

{1180} “Q: Okay. And did you go to court to have him declared incompetent
[and] to appoint you to take over family matters?

{181} “A: No.

{1182} “Q: As of this point has there been any legal declaration by a court that he
is incompetent and unable to handle his affairs?

{9183} “xxx

{184} “A: I'm sorry. His doctors declared him incompetent ***,

{1185} “Q: So the answer’s, no, you haven’t actually gone to court about that?

{1186} “A: Correct.”

{1187} Pursuant to R.C. 2101.24(A)(1)(g), “the probate court has exclusive
jurisdiction *** [tjo make inquests respecting persons who are so mentally impaired as a
result of mental or physical iliness or disability *** that they are unable to manage their

property and affairs effectively ***.” (Emphasis added). Moreover, “the probate court on
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its own motion or on application by any interested party shall appoint *** a guardian ***
of a minor or incompetent ***.” R.C. 2111.02(A) (emphasis added); accord In re Hollins,
8th Dist. No. 86412 and 86574, 2006-Ohio-1543, at 110 (“[A]bsent an incompetency
finding by the probate court or an application to establish a guardianship based upon
incompetency, Ohio Law does not recognize ‘de facto’ guardianships.”).

{188} Thus, without a declaration from the probate court or appointment of a
guardian by that court, even an unequivocal finding in the magistrate’s decision that
Thompson was “legally incompetent,” is a legal fiction since the trial court was without
jurisdiction to make such a determination. It logically follows, then, that the trial court’s
adoption of the magistrate’s decision with regard to the finding of “legal incompetence,”
constitutes an error of law on the face and an abuse of discretion warranting reversal.

{189} An examination of the cases cited by the majority supports this conclusion.
See Newark Orthopedics, Inc. v. Brock (1994), 92 Ohio App.3d 117, 123 (granting relief
from judgment under Civ.R. 60(B)(5) because “[a]t the time of both the attempted
service *** and the entering of the judgments in this case, appellant had been
adjudicated to be incompetent, and no guardian or guardian ad litem was representing
him in the action”) (emphasis added); Columbus v. Triplett (Nov. 16, 2000), 10th Dist.
No. 00AP-339, 2000 Ohio App. LEXIS 5301, at *19 (“appellant has not previously been
adjudicated as incompetent”); Citizens Bank, 1997 Ohio App. LEXIS 2876, at *12-*13
(“Thomas Kilbane was also comprised of appellee’s alleged incompetency because he
served as her guardian and then as the attorney for the guardianship”); see also, United

Tel. Credit Union, Inc. v. Roberts, 10th Dist. Nos. 05AP-827 and 05AP-870, 2006-Ohio-
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2198, at 16 (“Martin Hughes was declared legally incompetent by the Cuyahoga County
Probate Court. His son, Carl Hughes was appointed as his guardian.”).

{190} Even if we were to assume, arguendo, that the trial court had jurisdiction
to declare Thompson legally incompetent, its reliance on the affidavit of Dr. Isaacson,
while somewhat probative of the issue of Thompson’s alleged incompetency, was not
sufficient to warrant relief from judgment, since Dr. Isaacson did not testify at trial and
was not subject to cross-examination. See Vaughn v. Precision Truss and Panel, Inc.
(May 25, 1979), 2nd Dist. No. 11243, 1989 Ohio App. LEXIS 1904, at *12 (The court
stated, in dicta, that “[h]ad appellant presented expert medical testimony regarding the
extent of Barbara Gilbert’'s mental health, this court might have found the necessary
‘extraordinary circumstances’ to permit relief from judgment [under Civ.R. 60(B)(5)].”)
(Emphasis sic).

{191} The majority states “[tlhe magistrate’s decision [also] effectively held that,
due to his incompetence, Robert Thompson was not capable of acting willfully or in bad
faith, as is required for an entry of default judgment due to a discovery violation,” and
uses this as a reason to uphold the trial court’s decision.

{1192} Notwithstanding the fact that the magistrate’s finding of Thompson’s
incompetence is not supported by law, | agree with the majority that there must also be
a showing that “the actions of the defaulting party create[d] a presumption of willfulness
or bad faith.” See State ex rel. Dispatch Printing Co. v. Johnson, 106 Ohio St.3d 160,

2005-0Ohio-4384, at 149 (“It is an abuse of discretion for a trial court to grant a default
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judgment for failing to respond to discovery requests when the record does not show
willfulness or bad faith on the part of the responding party.”) (Citation omitted).

{1193} As stated by this court, “[tjhe term ‘bad faith’ generally implies something
more than bad judgment or negligence. ‘It imports a dishonest purpose, moral obliquity,
conscious wrongdoing, [or] breach of a known duty through some ulterior motive or ill
will partaking of the nature of fraud.” State v. Lothes, 11th Dist. No. 2006-P-0086,
2007-Ohio-4226 at 118, citing State v. Wolf, 154 Ohio App.3d 293, 2003-Ohio-4884, at
114; quoting Hoskins v. Aetna Life Ins. Co. (1983), 6 Oho St.3d 272, 276.

{1194} A review of the record is rife with examples showing that Thompson’s
failure to respond to discovery requests was the product of bad faith.

{195} The case sub judice dates back to December 26, 2000, when Summit
Gardens filed a complaint for Forcible Detention and Rent against Appellant. At the
time the aforementioned complaint was filed, attorney Peter Kratcoski represented
appellee Summit Gardens. In January of 2001, appellant filed his answer to Summit
Gardens’ complaint, along with a counterclaim for violations of his civil rights under
State and Federal laws.

{196} On April 30, 2001, appellant served his first set of interrogatories and
request for production of documents on appellee, Summit Gardens.

{197} On August 10, 2001, after failing to receive any response, appellant filed
his first motion to compel discovery and for sanctions, pursuant to Civ.R. 37(D), which

was served by regular mail upon Attorney Kratcoski.
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{1198} Pursuant to the Ohio Rules of Civil Procedure, “[i]f a party or an officer,
director, or managing agent of a party *** fails (1) to appear before the officer who is to
take his deposition after being served with a proper notice, or (2) to serve answers or
objections to interrogatories *** after proper service of the interrogatories, or (3) to serve
a written response to a request for inspection *** after proper service of the request, the
court in which the action is pending on motion and notice may make such orders in
regard to the failure as are just, and among others it may take any action authorized
[under Civ.R. 37(B)(2)(a), (b), and (c)] ***.” Civ.R. 37(D). Such failure to act as
described above “may not be excused on the ground that the discovery sought is
objectionable unless the party failing to act has applied for a protective order ***.” Id.
There is no record evidence that any of the appellees in question filed for a protective
order until December 9, 2002, almost two years after appellant filed his counterclaim.

{199} On August 29, 2001, Attorney Kratcoski was terminated as counsel of
record and filed a motion to withdraw, which was granted the following day.
Subsequently, on September 17, 2001, appellant filed a supplemental motion to compel
discovery and for sanctions, which was served upon Thompson, as General Partner of
Summit Gardens.

{11100} On September 18, 2001, the trial court entered a judgment on appellant’s
motions to compel and for sanctions. Pursuant to this judgment, the trial court ordered
(1) that Thompson was to appear for a deposition on September 28, 2001; (2) that he
was to make all documents encompassed in appellant’s request for production available

on that date; (3) that Summit Gardens was to pay all costs associated with the
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deposition; (4) that Summit Gardens had been deemed to have waived all objections to
appellant’s discovery request; (5) that Summit Gardens was responsible for the attorney
fees associated with the aforementioned motions, and; (6) that Summit Gardens’ claim
against appellant was dismissed.

{1101} On September 28, 2001, Thompson failed to appear for the scheduled
deposition. On the same date, Thompson, acting pro se, motioned the court to dismiss
his Summit Gardens’ claim against appellant, despite the fact that it had already been
dismissed by the trial court.

{11102} On October 12, 2001, appellant served Thompson with a second notice of
deposition and demand for documents. The deposition was scheduled to take place at
Thompson'’s office on October 24, 2001.

{1203} On October 17, 2001, Thompson, again acting pro se, filed a motion to
dismiss appellant’'s counterclaim and “squash all harassment that we have been
receiving” from appellant’s attorney. The court denied these motions on November 6,
2001.

{1104} On November 16, 2001, after being granted leave to amend his
counterclaim, appellant added Del Rob, Inc., R & G Thompson Associates, Inc. and
Robert Thompson as third-party defendants. On December 7, 2001, Thompson filed a
second pro se motion to dismiss and motion to “squash [sic].” On the same date, he
filed a “motion for reconsideration and dismissal.”

{1105} On December 26, 2001, appellant filed a motion for default judgment,

pursuant to Civ.R. 55(A) against the third-party defendants, for a failure to answer or
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otherwise defend the amended counterclaim. On the same day, appellant also filed a
Motion for default judgment against Summit Gardens for failure to make discovery.

{11106} In January 2002, Thompson hired attorney Gabrielle Ross to represent
appellees. Between January and February of 2002, Attorney Ross entered notices of
appearance on behalf of all appellees, a motion for continuance, and a motion for leave
to plead and answer appellant’s counterclaims, all of which were granted by the trial
court.

{11207} On March 4, 2002, appellees filed their first “Motion to Vacate Judgment,”
pursuant to Civ.R. 60(B). Interestingly, the motion does not reference which judgment
appellees sought to vacate other than by making a generic reference to a “default
judgment” granted by the court. In support of this motion, Thompson cited to his ill
health being a factor in his failure to comply with the court’s prior discovery orders, as
well as his lack of representation by counsel for the period of August, 2001 through
January, 2002.

{1108} On March 12, 2002, the trial court entered judgment denying appellant’s
motions for default judgment, which were filed on December 26, 2001, “due to the fact
that Attorney Gabrielle T. Ross recently entered her appearance as counsel,” filed
answers on appellees’ behalf, and “has responded to discovery requests.” On the same
date, the court scheduled a hearing on appellees’ March 4, 2002 motion for relief from
judgment. Appellant filed a motion to reconsider the court’s denial of his motions for

default judgment on March 20, 2002.
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{1109} On March 28, 2002, appellees filed a motion to continue the hearing on
their Civ.R. 60(B) motion, due to a “scheduled arteriogram” on that date.

{1110} On March 29, 2002, appellant filed another notice of deposition of party
witnesses, scheduling the depositions of Thompson and two other individuals for April
25, 2002. No deposition took place on that date, and the record indicates no reason for
Thompson’s absence.

{111} On May 13, 2002, appellant filed a notice of service of discovery request,
indicating that interrogatories and requests for production of documents had been sent
to appellees R&G Thompson Associates, Inc., Del Rob, Inc., Robert Thompson, and
Summit Gardens. On May 17, 2002, another notice of deposition was filed, scheduling
Thompson’s deposition for June 13, 2002. On June 5, 2002, this deposition was
subsequently rescheduled, by agreement of the parties, for June 24, 2002. On the
morning of June 24, 2002, Thompson’s counsel called appellant’s attorney to cancel the
deposition due to Thompson’s alleged health problems. Appellant filed a motion for an
order to pay costs due to the late cancellation of this deposition. Thompson filed a
motion in opposition, which was accompanied by a form physician’s note.

{1112} On July 31, 2002, appellant filed a motion for an order of contempt, based
upon Summit Gardens’ failure to comply with the court's September 18, 2001 order for
discovery sanctions. On the same date, appellant filed another motion to compel
discovery, based upon a claim that appellees failed to provide information and

documents requested in the May 13, 2002 discovery request.
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{1113} On August 5, 2002, appellant filed another notice of deposition of party
witnesses, scheduling oral depositions for Robert and Aaron Thompson on August 16
and August 20, 2002, respectively.

{1114} On August 20, 2002, Summit Gardens filed its second motion for relief
from judgment, pursuant to Civ.R. 60(B), seeking to vacate the court's September 18,
2001, order for discovery sanctions.

{1115} On August 28, 2002, the court issued a hearing notice for September 13,
2002, in which it was to hear all of the outstanding motions. This hearing was
subsequently rescheduled for November 18, 2002. On August 29, 2002, appellees filed
a motion for judgment on the pleadings, pursuant to Civ.R. 12(C).

{1116} On November 18, 2002, the magistrate held a hearing on the outstanding
motions. Around this time, the court also scheduled a conference with counsel in order
to schedule the deposition of Thompson. As a result of this conference, the magistrate
issued an order tentatively scheduling December 17 or 18, 2002, and providing for an
alternate date of December 30, 2002. A notice of deposition reflecting the magistrate’s
order was filed with the court on November 26, 2002. Again, the scheduled deposition
did not occur, due to Thompson’s alleged health problems.

{117} On the same date, the magistrate issued her decision disposing of
appellant and appellees’ outstanding motions. The magistrate denied appellees’ motion
for relief from the court's September 18, 2001 order imposing sanctions. The
magistrate held that although she believed that Thompson was suffering from some

serious health problems, “such problems did not totally interfere with his ability to
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conduct business during the fall of 2002. And while Mr. Thompson was unrepresented
for a time, he still had an obligation to either seek new counsel or comply with the rules
of discovery on his own.” The magistrate’s decision denied appellees’ motion for
judgment on the pleadings. The magistrate’s decision ordered Thompson to pay
appellant’s counsel $45.00 for costs incurred as a result of his late cancellation of his
deposition, finding that Thompson “had a scheduled medical appointment on June 24,
2002,” and, therefore, “could have notified Lemongelli’'s attorney prior to the morning of
the deposition that he would be unable to attend.” (Emphasis sic). The magistrate’s
decision denied appellant’s other motions for sanctions and his motion to find appellees
in contempt, but granted his motion to compel the production of certain documents,
ordering that such documents should be produced by December 11, 2002.

{11118} On December 9, 2002, appellees moved for a protective order to prevent
appellant from discovery of certain documents. Attached to the motion for protective
order was an affidavit from Thompson, averring that he was “a retired citizen,” with “no
authority to release any information regarding any documents requested,” and stating
that “any information requested must be addressed to the owners of the people who
have authority to release any information” regarding the defendant entities. The
affidavit did not, however, provide the names of any individuals having such authority.
This motion was denied by the trial court the following day.

{11119} On December 12, 2002, appellees filed objections to the magistrate’s
decision of November 26, 2002. Appellees did not file a transcript with their objections.

On December 13, 2002, the trial court overruled appellees’ objections and adopted the
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magistrate’s decision in full. On December 20, 2002, appellees herein filed a notice of
appeal with this court, challenging the trial court's December 13, 2002 judgment
adopting the magistrate’s decision, as well as the court’'s December 10, 2002 judgment
denying a protective order. The appeal was dismissed by this court on June 16, 2003,
for lack of a final order.

{1120} On June 25, 2003, appellant motioned the court for leave to file a second
amended counterclaim, which was granted. On July 28, 2003, appellant filed his
second amended counterclaim. On the same date, the court scheduled a status
conference to be held on August 15, 2003.

{1121} On August 7, 2005, appellees filed two motions. The first was a Motion in
Opposition to appellant’'s Motion for Leave to file the second amended counterclaim,
which had previously been granted by the trial court. The second was a motion to
continue the status conference, citing Robert Thompson’s unavailability due to
complications from various medical procedures.

{1122} On August 15, 2003, the status conference went forward. While
Thompson was excused from the status conference, his attorney, Ms. Ross, failed to
appear, and was ordered to show cause. Following this status conference, the trial
court rescheduled jury trial for June 1, 2004. Attorney Ross responded to the court’s
order to show cause as required, and was not held in contempt.

{1123} On October 21, 2003, appellant filed a notice of deposition, pursuant to
Civ.R 30(B)(5), requesting that Summit Gardens and other third-party business

defendants named in the cross-complaint “designate one or more employee[s],
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officer[s], agent[s] or other person[s] duly authorized to testify on their behalf” on
October 31, 2003. A second notice of deposition, directed toward Thompson was filed
on the same date, directing that he also appear on October 31, 2003 for deposition.

{11124} After further negotiations between the parties, Thompson finally appeared
for his deposition on November 25, 2003. A review of the transcript reveals no
evidence that Thompson was incompetent, or failed to understand the proceedings
against him. To the contrary, Thompson would answer certain questions posed by
appellant’s attorney in great detail, while at other times he refused to answer questions.
Eventually, Thompson became more and more recalcitrant, refusing to produce and/or
be questioned on certain documents, and the deposition abruptly ended when
Thompson told appellant’s counsel to “get the hell out of here.”

{11125} On December 2, 2003, appellant filed a notice of a deposition for
December 5, 2003, in order to “continue the oral deposition of Robert R. Thompson”
started on November 25, 2003. Thompson did not appear for further depositions.

{1126} On December 9, 2003, attorney Ross filed a motion to withdraw as
counsel, stating that “she was informed by telephone that Robert R. Thompson was
terminating counsel’s legal representation ***.”

{1127} As is clear from the foregoing, the evidence establishes that for almost a
three year period, from April 2001, until December 2003, prior to the time the majority
and the trial court deemed Thompson to be “incompetent,” Thompson engaged in

deliberate dilatory tactics to prevent discovery.
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{11128} During that time, appellant served no less than two motions to compel
discovery. In addition, Thompson violated a court order requiring him to appear for
deposition on September 28, 2001, and subsequently failed to attend at least six other
scheduled depositions. When he appeared for deposition in November of 2003, he did
not appear to have any difficulties with his memory or understanding, yet his manner
was recalcitrant and combative, and he refused to answer questions posed to him
during the deposition. Thompson also failed to produce documents at the time of the
deposition as ordered by the court. He ended the deposition by ordering appellant’s
counsel to “get the hell out of here.” Furthermore, there are clear examples of delays in
the proceedings and the discovery process occasioned by Thompson’s firings of two
attorneys, his failed attempt to represent himself, and the filing of an appeal that was
dismissed by this court for lack of a final order. Such actions are more than enough to
“create a presumption of willfulness or bad faith.” Johnson Controls, Inc. v. Cadle Co.,
11th Dist. No. 2006-T-0030, 2007-Ohio-3382, a t {16 (citations omitted).

{1129} Thompson has not met the second requirement set forth in GTE, i.e., he
has not demonstrated that he is “entitled to relief under one of the grounds stated in
Civ.R. 60(B)(1) through 5.”

{11130} With regard to the issue of the timeliness of the filing of the motion for
relief from judgment, none of the cases relied upon by the majority apply since
Thompson was never declared legally incompetent. Although there is no question
Thompson suffered from a variety of ailments, a delay of 18 months was unreasonable

in this case without such a declaration.
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{11131} As the majority correctly noted, “an attorney’s negligence may be imputed
to the client.” In the instant matter, Attorney Jurczenko filed objections to the
magistrate’s decision awarding damages, and timely filed a notice of appeal to the trial
court’s original grant of default judgment on August 18, 2004. Notwithstanding the fact
that appellees’ appeal was subsequently dismissed by this court for failure to prosecute,
the Civ.R. 60(B) motion which is the subject to the current appeal was not filed until
November 5, 2005.

{1132} It is a well-settled proposition of law that a motion under “Civ.R. 60(B) is
not a substitute for a timely appeal.” In re Means, 11th Dist. NO. 2004-T-0138, 2005-
Ohio-6079, at 121 (citations omitted); Eyre v. Eyre, 11th Dist. No. 2005-P-0062, 2006-
Ohio-6492, at Y23 (citations omitted); Browning v. Oakwood Mgt. Co., 10th Dist. No.
02AP-1136, 2003-Ohio-2142, at 12 (citation omitted).

{11133} Furthermore, despite Jurczenko’s subsequent disciplinary violations, and
despite  Thompson’'s history of illness, Thompson was never declared legally
incompetent, and was represented by two attorneys during the course of the
proceedings. “Parties choose counsel at their peril.” United States v. Veal (W.D.Mo
2004), 365 F.Supp.2d 1034, 1037 (citation omitted). Pursuant to Civ.R. 8(H), an
attorney representing an allegedly incompetent person is required to disclose
“incompetency at the earliest possible instance in order to avoid a party from being
ambushed by an incompetency defense at a later time.” Citizens Bank, 1997 Ohio App.

LEXIS 2876, at *13.
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{11134} A review of the record reveals that Thompson, through Summit Gardens,
had a long-standing relationship with Attorney Jurczenko prior to any claim or evidence
of incompetence. Thompson’s deposition testimony revealed that attorney Alexander
Jurczenko was “one of the statutory agents” and “general counselor” of Summit
Gardens, and had been serving in this capacity for approximately two years. Moreover,
appellees’ first motion for relief from judgment, filed on March 14, 2002, contains a letter
dated April 13, 2001, addressed to attorney Jurczenko, who was not the attorney of
record at the time, from Mark Lipton, M.D. The letter stated that Thompson was under
his care following a “rather major thoracic operation,” and was “still suffering from some
memory difficulties as well as significant shortness of breath.”

{11135} Since there is no evidence that Thompson was legally incompetent or
unrepresented during the period in question, the trial court’s granting of his motion for
relief for judgment was not warranted. The judgment of the Portage County Court of

Common Pleas should be reversed.
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