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TIMOTHY P. CANNON, J.

{11} Appellant, Jason A. Jeffers, appeals the judgment entered by the Lake
County Court of Common Pleas. Jeffers was sentenced to five years in prison for his
convictions for felonious assault and involuntary manslaughter.

{12} On Friday, February 7, 2006, Randall Kemp had a bad day at work.
Following work, he went to a local bar and started drinking beer and whiskey. He called
his girlfriend, Jacqueline Schmid, and asked her to meet him at the bar. Schmid met

Kemp at the bar, and Kemp had several drinks with her. They left the first bar and went



to another bar, where they continued to drink. At 10:00 p.m., Schmid and Kemp arrived
at the apartment they lived in together. At that time, Schmid’s sons, appellant and
David Romeo, were at Schmid and Kemp’s apartment watching a movie. In addition,
Kailey Grover, a friend of Romeo’s, was also at the apartment.

{13} Kemp was very intoxicated upon arriving at the apartment. However, at
the apartment, he continued drinking beer. During that time, Kemp kept saying he
wanted to go to another bar, in order to get into a fight. Concerned for Kemp’s safety,
Romeo, Jeffers, and Schmid did not want Kemp to leave the apartment and attempted
to calm him down. At one point, Kemp accidently hit Jeffers in the mouth, causing
Jeffers’ mouth to bleed. Jeffers accepted Kemp’s apology for the strike.

{4} Eventually, Romeo convinced Kemp to go into the bedroom. Romeo
gently pushed Kemp onto the bed in an attempt to get him to sleep. Kemp fell onto the
bed and immediately bounced back up. He aggressively shoved Romeo, causing him
to fall backwards into Schmid. In response, Jeffers punched Kemp in the face. Kemp
fell onto the floor, and his head hit the wall hard enough to knock a hole in the drywall.
Kemp acted as if he was going to get up, and Jeffers jumped on top of him and punched
him in the face or head seven to ten more times. Jeffers described himself as being
“flipped out” and in a rage. Romeo and Schmid pulled Jeffers off of Kemp. This entire
exchange lasted only a few seconds. Kemp remained on the floor and began to snore.

{15} Romeo, Jeffers, and Schmid took turns checking on Kemp every ten to 15
minutes. At one point, Romeo and Jeffers attempted to lift Kemp into bed. However,
due to Kemp’s size, they were unsuccessful. Later, Schmid checked on Kemp and
realized he was not breathing. The group called the authorities, and paramedics and

police officers arrived. Kemp died from his injuries.



{16} Jeffers was taken to the police station for questioning. He gave a
statement to the police consistent with the above version of events. In his statement,
Jeffers admitted to hitting Kemp once when Kemp was standing and seven to ten more
times when Kemp was on the ground.

{17} Jeffers was indicted on one count of felonious assault, in violation of R.C.
2903.11(A) and a second-degree felony, and one count of involuntary manslaughter, in
violation of R.C. 2903.04 and a first-degree felony.

{118} Jeffers pled not guilty to the charges, and a jury trial was held. Several
witnesses testified for the state. In addition, a DVD of Jeffers’ statement to the police
was admitted as an exhibit and played for the jury. Following the state’s case-in-chief,
Jeffers moved for acquittal pursuant to Crim.R. 29. The trial court denied Jeffers’
motion. Jeffers called Schmid and Grover as part of his defense. In addition, he
testified on his own behalf. After the defense rested, Jeffers renewed his Crim.R. 29
motion. The trial court again denied his motion. The jury found Jeffers guilty of both
counts of the indictment.

{119} Jeffers filed a motion for a new trial and a motion to set aside the verdict
and enter a judgment of acquittal. The trial court denied both of these motions.

{1110} The trial court merged count one into count two for the purposes of
sentencing and imposed a five-year prison term on Jeffers for his conviction for
involuntary manslaughter.

{111} Jeffers raises two assignments of error. We will address these assigned
errors out of numerical order. Jeffers’ second assignment of error is:

{112} “The verdict is not sustained by sufficient evidence, specifically relating to

the cause of death, and the culpable mental state of knowingly.”



{113} A trial court shall grant a motion for acquittal when there is insufficient
evidence to sustain a conviction. Crim.R. 29(A). When determining whether there is
sufficient evidence presented to sustain a conviction, “[tlhe relevant inquiry is whether,
after viewing the evidence in a light most favorable to the prosecution, any rational trier
of fact could have found the essential elements of the crime proven beyond a
reasonable doubt.” State v. Jenks (1991), 61 Ohio St.3d 259, paragraph two of the
syllabus, following Jackson v. Virginia (1979), 443 U.S. 307.

{1114} Jeffers was charged with felonious assault, in violation of R.C. 2903.11,
which provides, in part:

{1115} “(A) No person shall knowingly do either of the following:

{1116} “(1) Cause serious physical harm to another ***.”

{1117} “A person acts knowingly, regardless of his purpose, when he is aware
that his conduct will probably cause a certain result or will probably be of a certain
nature. A person has knowledge of circumstances when he is aware that such
circumstances probably exist.” R.C. 2901.22(B).

{1118} The evidence established that Kemp was highly intoxicated. In his
statement to the police, Jeffers admitted to punching Kemp in the face once when he
was standing. The evidence further established that this punch caused Kemp to hit the
wall so hard that it knocked a hole in the drywall. Then, Jeffers acknowledged punching
Kemp seven to ten more times when Kemp was on the ground. He also acknowledged
he was aware of some of Kemp’s physical infirmities. This court has held that “[a]
punch to the face, resulting in serious injuries to the victim, can support a conviction for
felonious assault.” State v. Shepherd, 11th Dist. No. 2003-A-0028, 2006-Ohio-4315, at

128, citing State v. Bennett, 7th Dist. No. 04-MA-184, 2006-Ohio-3566, at 146, 64, and



State v. Gary, 11th Dist. No. 2003-T-0124, 2004-Ohio-6686, at 3, 10, 24-25. There
was evidence that Jeffers punched Kemp in the face a total of eight to 11 times. This
evidence was sufficient to sustain Jeffers’ conviction for felonious assault.

{119} Jeffers argues that there was insufficient evidence that he knew his
actions would cause serious physical harm to Kemp. We disagree. “To determine if the
knowledge element exists, ‘(a) defendant’s state of mind may be inferred from the
totality of the surrounding circumstances.” (Citations omitted.) State v. Bailey, 9th Dist.
No. 05CA008848, 2006-0Ohio-5286, at 11. In this matter, Jeffers punched Kemp with
enough force to knock him down. Then, he jumped on Kemp and punched him seven
to ten more times in the face or head. This evidence is sufficient to demonstrate Jeffers
acted knowingly.

{120} Jeffers was also charged with involuntary manslaughter, in violation of
R.C. 2903.04(A), which provides:

{1121} “(A) No person shall cause the death of another *** as a proximate result
of the offender’s committing or attempting to commit a felony.”

{122} We have concluded that there was sufficient evidence presented to
sustain Jeffers’ felonious assault conviction. Jeffers argues there was insufficient
evidence to link his punches to Kemp’s cause of death. The coroner, Dr. Dan Galita,
testified that Kemp’s cause of death was “blunt impacts to the head, trunk and
extremities, with soft tissue and brain injuries.” Defense counsel cross-examined Dr.
Galita regarding his conclusion, and Dr. Galita acknowledged that Kemp had numerous
health problems. By challenging Dr. Galita’s medical conclusion regarding Kemp’s
cause of death, Jeffers was attacking the weight to be given to the evidence. However,

Dr. Galita’s conclusion regarding the cause of death was properly before the jury.



{123} The state presented evidence, including Dr. Galita’s medical opinion
regarding the cause of Kemp’s death, that, when viewed in a light most favorable to the
state, was sufficient for a trier of fact to conclude that Kemp’s death was caused by the
felonious assault of Jeffers, beyond a reasonable doubt.

{1124} Jeffers’ second assignment of error is without merit.

{1125} Jeffers’ first assignment of error is:

{1126} “Jason Jeffers’ jury was inadequately, incorrectly and prejudicially
instructed in the following particulars:

{1127} “(A) By use of an impermissible burden shifting presumption.

{1128} “(B) The duty to retreat in self-defense cases.

{1129} “(C) The quantum of force dictated by the evidence.

{1130} “(D) The physical condition of the victim, having the effect of reducing the
state’s burden of proof on an element of the charged crime.

{1131} “(E) Independent, Intervening cause.

{1132} “All of which singularly, or in combination, affected his substantial rights
and denied him a fair trial.”

{133} This court has previously held that “[rlequested jury instructions should be
given if they are (1) correct statements of the applicable law, (2) relevant to the facts of
the case, and (3) not included in the general charge to the jury.” State v. Mitchell, 11th
Dist. No. 2001-L-042, 2003-Ohio-190, at 10, citing State v. DeRose, 11th Dist. No.
2000-L-076, 2002-Ohio-4357, at 133, quoting State v. Edwards, 11th Dist. No. 2001-L-
005, 2002-Ohio-3359, at 920. The decision of whether to give a particular jury
instruction lies within the trial court’s discretion. (Citation omitted.) State v. Nichols,

11th Dist. No. 2005-L-017, 2006-Ohio-2934, at 128. “The term ‘abuse of discretion’



connotes more than an error of law or of judgment; it implies that the trial court’s attitude
was unreasonable, arbitrary or unconscionable.” State v. Adams (1980), 62 Ohio St.2d
151, 157. (Citations omitted.)

{1134} Jeffers claims the trial court erred by giving the following instruction:

{135} “The state does not have to prove that the Defendant had the specific
intention to cause serious physical harm to Randall W. Kemp. The offense of Felonious
Assault requires only that the conduct will probably cause such harm. In analyzing
knowledge as a mental state, culpability is inferred from the voluntary performance of
the act itself, where the risk of a resulting harm is present.”

{1136} Jeffers claims this instruction eliminated the state’s burden to demonstrate
he acted knowingly. Specifically, Jeffers argues this instruction created a presumptive
finding, which is prohibited by Carella v. California (1989), 491 U.S. 263 and Francis v.
Franklin (1985), 471 U.S. 307. Regarding the mental state of “knowingly,” this court has
held that the state is required to prove that the defendant acted with the culpable mental
state “beyond a reasonable doubt without the benefit of conclusive or persuasion-
shifting presumptions.” State v. Ficzeri, 11th Dist. No. 2004-L-147, 2005-Ohio-6073, at
119, fn. 4.

{137} In Carella, the Supreme Court of the United States held:

{1138} “We explained in Francis and Sandstrom that courts should ask whether
the presumption in question is mandatory, that is, whether the specific instruction, both
alone and in the context of the overall charge, could have been understood by
reasonable jurors to require them to find the presumed fact if the State proves certain
predicate facts.” Carella v. California, 491 U.S. at 265, citing Sandstrom v. Montana

(1979), 442 U.S. 510, 514.



{1139} The United States Supreme Court explained the distinction between a
permissive inference and a mandatory presumption in Francis, where it held:

{140} “A mandatory presumption instructs the jury that it must infer the
presumed fact if the State proves certain predicate facts. *** A permissive inference
suggests to the jury a possible conclusion to be drawn if the State proves predicate
facts, but does not require the jury to draw that conclusion.” Francis v. Franklin, 471
U.S. at 314.

{41} In addition, this court expounded on the distinction between the two terms:

{142} “Regarding the issue of whether a specific presumption is mandatory or
permissive, the [United States Supreme Court] has stated that the use of ‘commanding’
language in the instruction is a clear indication that the jury will deem itself foreclosed
from rejecting the factual inference. For example, the court has concluded that the
phrase ‘shall be presumed’ can only be interpreted by a jury to preclude any
independent consideration of whether the ultimate fact had been established. [Carella
v. California, 491 U.S. at 265.]" State v. Jenkins (Apr. 23, 1999), 11th Dist. No. 97-L-
303, 1999 Ohio App. LEXIS 1863, at *13-14.

{1143} We are extremely troubled with the last sentence of the jury instruction.
The last sentence provides, “[ijn analyzing knowledge as a mental state, culpability is
inferred from the voluntary performance of the act itself, where the risk of a resulting
harm is present.” The first problem with this instruction is the phrase “culpability is
inferred.” (Emphasis added.) Had the instruction been given as “culpability may be
inferred,” this portion of the instruction may have been a correct statement of the law.
However, as given, the phrase creates a mandatory presumption rather than permissive

inference. The use of “is,” in the context of the instruction, does not provide the jury any



deference to reject the inference. Rather, the instruction mandated a finding that Jeffers
acted with knowledge if the jury found he acted voluntarily.

{1144} The second part of the instruction we are concerned with is the next
portion of the same sentence, which reads: “where the risk of a resulting harm is
present.” (Emphasis added.) Had the instruction been given as “where the risk of
serious physical harm is present,” it would have been a more accurate statement of the
law. As given, the instruction permitted the jury to find Jeffers guilty if there was only
the risk of “a harm,” while the felonious assault statute requires Jeffers be aware that his
conduct will probably result in “serious physical harm.” R.C. 2903.11(A)(1).

{1145} The dissent correctly points out that we must observe the entirety of the
jury instructions in order to determine whether prejudicial error has occurred. In this
case, the incorrect statement goes to the very heart of a key portion of the defense. If
the jury misplaced emphasis on this portion of the charge (i.e., a finding only that there
was a risk of “a resulting harm”), they could have followed the charge and arrived at an
incorrect conclusion. While the evidence certainly supports a conviction of felonious
assault, this conclusion might have been reached as a result of the improper instruction.
In addition, approval of this portion of the charge would encourage its subsequent use.

{1146} Taken together, Jeffers was prejudiced by the errors contained in this
erroneous instruction. There is no question that Jeffers voluntarily punched Kemp.
Further, there is a risk of a resulting harm associated with any punch to another’s face.
Thus, the instruction, as given, permitted the jury to find Jeffers guilty of felonious
assault without finding the requisite statutory factors present. Moreover, this instruction
went to the ultimate issue for the jury to decide, i.e., Jeffers’ mental state at the time of

the incident. A substantial portion of Jeffers’ defense was that he did not knowingly



cause serious physical harm to Kemp. He argued that he was not aware that his
conduct would probably result in serious physical harm to Kemp.

{1147} The state notes that, on the record, defense counsel acknowledged this
was an accurate statement of the law. However, it is important to recognize that
defense counsel repeatedly objected to this instruction and the comment was made in a
concessionary fashion in response to the trial court’s questions in a lengthy argument
regarding whether the instruction should be given.

{148} We note the language contained in the challenged instruction is taken
directly from the Fourth Appellate District’s opinion in State v. Vanover (May 16, 1999),
4th Dist. No. 98CA38, 1999 Ohio App. LEXIS 2357, at *9. The Fourth District used this
language in its analysis of the appellant’'s argument that his conviction was against the
manifest weight of the evidence. Id. at *6-15. There is absolutely no indication that the
Fourth District intended its analysis to be used as a jury instruction in a subsequent trial.
Id.

{149} A trial court must act with extreme caution when giving an instruction that
is outside the standard Ohio Jury Instructions to ensure that it is a correct statement of
the applicable law. This is especially true when the trial court elects to use language
from an appellate court opinion, which was not intended to be used as a jury instruction.

{150} Because the instruction was not a correct statement of the law and
created a mandatory presumption, the trial court abused its discretion by giving this
instruction.

{1151} Jeffers argues that the trial court also erred by only giving a jury instruction
on the “deadly force” version of self-defense. See 4 Ohio Jury Instructions (2006),

Section 411.31. Instead, Jeffers argues the court should have also instructed on the
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“nondeadly force” version of self-defense.! See 4 Ohio Jury Instructions (2006), Section
411.33.

{152} We note the trial court also gave an instruction on defense of another, in
regard to Jeffers’ action in defense of Romeo. The elements of this defense are
substantially similar to those of self-defense, except that the defendant “stands in the
shoes” of the third person. See 4 Ohio Jury Instructions (2006), Section 411.31(6) and
4 Ohio Jury Instructions (2006), Section 411.33(3).

{53} Thus, we will conduct this analysis solely referring to self-defense.

{154} Self-defense is an affirmative defense, and the burden of proof, a
preponderance of the evidence, is the defendant’s. State v. Pannetti (Sept. 3, 1998),
8th Dist. No. 73044, 1998 Ohio App. LEXIS 4123, at *6, citing State v. Napier (1995),
105 Ohio App.3d 713, 721. “Pursuant to this defense, one may use such force as the
circumstances require in order to defend against danger which one has good reason to
apprehend.” Id. at *6, citing State v. Fox (1987), 36 Ohio App.3d 78, 79; Akron v. Dokes
(1986), 31 Ohio App.3d 24, 25; and State v. McLeod (1948), 82 Ohio App. 155, 157.
However, the defendant may not use more force than is reasonably necessary to
defend against the attack. State v. Vera (Mar. 7, 2002), 8th Dist. No. 79367, 2002 Ohio
App. LEXIS 980, at *18. While there may be a broad spectrum regarding the amount of
force that may be used in any given circumstance, there are two general classifications
contained in the Ohio Jury Instructions, deadly force and nondeadly force. See 4 Ohio
Jury Instructions (2006), Section 411.31 and 4 Ohio Jury Instructions (2006), Section

411.33.

1. While the instruction is unofficially known as “nondeadly force self-defense” its official title is “Self-
defense against danger of bodily harm.” For purposes of this opinion, we will refer to the instruction as
the nondeadly force self-defense instruction.

11



{155} The Ohio Jury Instruction for self-defense against danger of death or great
bodily harm provides, in part:

{156} “2. SELF-DEFENSE. The defendant claims to have acted in self-defense.
To establish a claim of self-defense, the defendant must prove by the greater weight of
the evidence that

{157} “(A) he/she was not at fault in creating the situation giving rise to (describe
the event in which death or injury occurred); and

{158} “(B) he/she had reasonable grounds to believe and an honest belief, even
if mistaken, that he/she was in (imminent) (immediate) danger of death or great bodily
harm, and that his/her only reasonable means of (retreat) (escape) (withdrawal) from
such danger was by the use of deadly force; and

{159} “(C) he/she had not violated any duty to (retreat) (escape) (withdraw) to
avoid the danger.” 4 Ohio Jury Instructions (2006), Section 411.31.

{160} Regarding the elements of “deadly force” self-defense, the Supreme Court
of Ohio has held:

{161} “To establish [deadly force] self-defense, a defendant must prove the
following elements: (1) that the defendant was not at fault in creating the situation giving
rise to the affray; (2) that the defendant had a bona fide belief that he was in imminent
danger of death or great bodily harm and that his only means of escape from such
danger was in the use of such force; and (3) that the defendant did not violate any duty
to retreat or avoid the danger.” State v. Barnes (2002), 94 Ohio St.3d 21, 24, citing
State v. Robbins (1979), 58 Ohio St.2d 74, paragraph two of the syllabus.

{162} The Ohio Jury Instruction on nondeadly force self-defense is:

12



{1163} “The defendant claims to have acted in self-defense. To establish that
he/she was justified in using force not likely to cause death or great bodily harm, the
defendant must prove by the greater weight of the evidence that

{1164} “(A) he/she was not at fault in creating the situation giving rise to (describe
the event in which the use of non-deadly force occurred); and

{165} “(B) he/she had reasonable grounds to believe and an honest belief, even
if mistaken, that he/she was in (imminent) (immediate) danger of bodily harm.” 4 Ohio
Jury Instructions (2006), Section 411.33.

{166} Thus, the elements of “non-deadly force” self-defense are:

{167} “[T]he non-deadly force instruction requires a defendant to establish (1)
that the defendant was not at fault in creating the situation giving rise to the altercation
and (2) that he had reasonable grounds to believe and an honest belief, even though
mistaken, that he was in imminent danger of bodily harm and his only means to protect
himself from such danger was by the use of force not likely to cause death or great
bodily harm.” State v. Griffin, 2d Dist. No. 20681, 2005-Ohio-3698, at 118, citing 4 Ohio
Jury Instructions (2006), Section 411.33 and State v. Hansen, 4th Dist. No. 01CA15,
2002-Ohio-6135, at 124.

{168} Thus, there are two main distinctions between these instructions as they
relate to this case. Under the nondeadly force instruction, Jeffers would not have the
burden of demonstrating that Kemp presented a risk of great bodily harm and Jeffers’
only option was to use deadly force. Second, Jeffers would not have to overcome a
duty to retreat. Instead, he would only have to show that he, or Romeo, was in danger

of bodily harm and his force was necessary to protect himself or Romeo.
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{1169} The trial court found, and the state argues on appeal, that Jeffers must
have used deadly force, because Kemp died as a result of the force used. In deciding
not to give an instruction on nondeadly force self-defense and, instead, only give an
instruction on deadly force self-defense, the trial court ruled:

{70} “THE COURT: ***

{171} “The fact of the matter is, | mean the guy died. | know [Mr. Morrison] may
not [sic] argue that it wasn't a result of this. | am going to - - how can you say this
doesn’t involve deadly force, if the guy died, Mr. Morrison?

{172} “MR. MORRISON: Just, Your Honor, that what action he took, wasn’t
likely to cause death or great bodily harm by the Defendant.

{173} “THE COURT: Well, then he is not guilty of the offense based on the
element itself. Well, | am going to give an instruction under [4 Ohio Jury Instructions
(2006), Section 411.31.]

{174} “MR. MORRISON: For the record, if you would note our objection, Your
Honor.”

{75} The trial court’s conclusion regarding deadly force was erroneous for two
reasons. One, the trial court’s conclusion focused on the ultimate result, rather than the
probability that Jeffers’ action would result in Kemp’s death. Second, based on the facts
of this matter, the question of whether Jeffers used deadly force was a factual
determination within the purview of the jury. See State v. Jackson (Dec. 14, 2000), 10th
Dist. No. 00AP-444, 2000 Ohio App. LEXIS 5808, at *10 (citation omitted), and State v.
Gee (Nov. 17, 1987), 2d Dist. No. 87-CA-22, 1987 Ohio App. LEXIS 9648, at *5.

{1176} *“[I]f there is sufficient evidence on the issue of self-defense involving non-

deadly force *** the trial court must instruct the jury on that defense.” State v. Griffin, 2d
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Dist. No. 20681, 2005-Ohio-3698, at 16, citing State v. Ervin (1991), 75 Ohio App.3d
275, 279.

{177} Initially, we must look to the statutory definition of deadly force. “Deadly
force’ means any force that carries a substantial risk that it will proximately result in the
death of any person.” R.C. 2901.01(A)(2). “Substantial risk’ means a strong possibility,
as contrasted with a remote or significant possibility, that a certain result may occur or
that certain circumstances may exist.” R.C. 2901.01(A)(8). Thus, the question for the
jury was whether there was a “strong possibility, as contrasted with a remote or
significant possibility,” that the force used by Jeffers would cause the death of Kemp.
Id. We note the statutory definition of deadly force was not given to the jury.

{78} A single punch, standing alone, may not constitute deadly force. See
State v. Perez (1991), 72 Ohio App.3d 468, 470-472. However, the act of delivering
multiple punches, in succession, to another’'s head may rise to the level of deadly force.
See State v. Watson, 8th Dist. No. 87281, 2006-Ohio-5738. The evidence presented in
this matter presented a very close call as to whether Jeffers used deadly or nondeadly
force. It was up to the jury to determine (1) whether there was a “strong possibility, as
contrasted with a remote or significant possibility,” that the force used by Jeffers would
cause the death of Kemp and (2) whether the force used by Jeffers was likely to cause
death or great bodily harm. See 4 Ohio Jury Instructions (2006), Section 411.31(6) and
4 Ohio Jury Instructions (2006), Section 411.33(3).

{179} Next, we will address whether the trial court’s failure to instruct the jury on
the nondeadly version of self-defense was harmless error. The trial court properly
instructed the jury regarding the statutory definition of serious physical harm, pursuant

to R.C. 2901.01(A)(5). The trial court instructed the jury as follows:
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{1180} “Serious physical harm to persons means any of the following. One, any
physical harm that carries a substantial risk of death. Two, any physical harm that
involves some permanent incapacity, whether partial or total, or that involves some
temporary, substantial incapacity. Three, any physical harm that involves some
permanent disfigurement or that involves some temporary, serious disfigurement. Or
four, any physical harm that involves acute pain of such duration as to result in
substantial suffering or that involves any degree of prolonged or intractable pain.”

{1181} In order for the jury to determine that Jeffers was guilty of felonious
assault, it had to come to the conclusion that he knowingly caused serious physical
harm to another. R.C. 2903.11(A)(1). In order for Jeffers to have succeeded on the
nondeadly force version of self-defense, had the definition been given, the jury would
have had to find that Jeffers “was justified in using force not likely to cause death or
great bodily harm.” 4 Ohio Jury Instructions (2006), Section 411.33. We note there is
no statutory definition of “great bodily harm.” State v. White (Aug. 4, 1986), 4th Dist.
No. 85 CA 10, 1986 Ohio App. LEXIS 8142, at *3. The Sixth Appellate District held that
the trial court did not err by instructing the jury that “serious physical harm” and “great
bodily harm” meant the same thing and by later instructing the jury that they were to rely
on their common understanding of the English language for the definition of “great
bodily harm,” since it was not defined for them. State v. Herrera, 6th Dist. No. OT-05-
039, 2006-0Ohio-3053, at 53. If the terms “serious physical harm” and “great bodily
harm” do not have identical definitions, their definitions are substantially similar. Thus, if
the jury were to find that the force used by Jeffers was not likely to cause great bodily
harm, that finding would have been inconsistent with its prior determination that Jeffers

was aware his conduct would probably cause serious physical harm.
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{182} However, we have found merit in Jeffers’ argument regarding the trial
court’s erroneous jury instruction on the element of “knowingly.” Therefore, we are
remanding this matter for a new trial. The trial court determined that an instruction on
the lesser-included offense of assault was appropriate. Upon remand, a subsequent
jury could find Jeffers committed the offense of assault by knowingly causing physical
harm to another, in violation of R.C. 2903.13(A). That jury could find, under the
nondeadly force version of self-defense, that Jeffers used force that was not likely to
cause great bodily harm. In that event, the two findings would not be inconsistent,
because the jury might determine that the force Jeffers used would be enough to cause
physical harm, but not likely to cause great bodily harm. In State v. Perez, the
defendant, a bouncer at a bar, punched a patron in the face, and the patron received
substantial injuries. State v. Perez, 72 Ohio App.3d at 470. The bouncer was charged
with felonious assault, but the initial jury convicted him of the lesser-included offense of
assault. Id. at 469. The Tenth Appellate District reversed the judgment of the trial
court, due to the trial court’s failure to instruct on the nondeadly force version of self-
defense. Id. at 471-472. The Tenth District's holding supports our conclusion that the
nondeadly force version of self-defense instruction should have been given, but only to
the extent that it applies as a defense to the lesser-included offense of assault. In other
words, if the jury finds the defendant committed felonious assault, they should not be
permitted to consider the use of nondeadly force as a defense to this charge. This
would result in an inconsistent finding.

{1183} Accordingly, the trial court’s failure to instruct on the nondeadly force
version of self-defense would be harmless upon a proper conviction for felonious

assault. However, if the jury is instructed on and finds the defendant committed a
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misdemeanor assault, it should be permitted to consider the use of nondeadly force as
a defense.

{1184} Next, Jeffers contends the trial court erred by failing to give an instruction
on the lack of a duty to retreat from one’s own home. The trial court stated that the
evidence did not support this instruction. We agree.

{1185} Jeffers did not live at Schmid and Kemp’s apartment. Schmid testified that
only she and Kemp lived there. Moreover, in his statement to police, the following
exchange occurred between Jeffers and the interviewing officer:

{1186} “The officer. And your current address?

{1187} *“Jeffers: | came up from Toledo, but I'm moving back. So | guess - - |
guess maybe my mom’s address ***. | gave the other officer my old one in Toledo.

{1188} “The officer: Okay.

{1189} *“Jeffers: Hopefully - -

{190} “The officer. You’re moving back?

{1191} *“Jeffers: Yeah. | was coming back here for a couple months and to live
with my brother.”

{1192} At trial, Jeffers testified that he was “staying” with his mother. He testified
that this arrangement was in effect for about one week prior to the night of the incident
in question. Thus, the evidence suggested that Jeffers was a temporary guest at
Schmid and Kemp’s apartment. When a guest is staying at another's home on a
temporary basis, that residence does not qualify as the guest’s home for purposes of an
exception to the duty to retreat instruction. See State v. McDonald (July 6, 1993), 5th

Dist. No. CA-9033, 1993 Ohio App. LEXIS 3507, at *7.
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{1193} Since Jeffers did not live in the apartment, the trial court did not abuse its
discretion by failing to give this instruction.

{194} Jeffers contends the trial court’s instruction to the jury that a defendant
must “take the victim as you find them” was erroneous. The trial court gave this
instruction as part of its instructions to the jury on felonious assault. The trial court
acknowledged that this proposition of law derives from tort law. Jeffers argues that the
instruction eliminated the “knowingly” requirement from the felonious assault statute.
See R.C. 2903.11.

{195} The trial court’s instruction is not necessarily an incorrect statement of law,
provided the defendant knows of the victim’s infirm condition. In this matter, Jeffers
stated in his police statement that he knew of Kemp’s lung disease and, at trial, he
testified that he was aware that Kemp had a few health problems. Since there was
some evidence presented indicating Jeffers was aware of Kemp’s problems, we cannot
say the trial court abused its discretion by instructing the jury that you “take your victim
as you find them.”

{1196} Finally, Jeffers argues that the trial court failed to give an instruction on
independent intervening causes of Kemp’s death.

{1197} The trial court instructed the jury on intervening causes of death, pursuant
to 4 Ohio Jury Instructions (2006), Section 409.56(2). See, e.g., State v. Filchock, 166
Ohio App.3d 611, 2006-Ohio-2242, at 38. Jeffers requested an instruction regarding
independent intervening causes of death, pursuant to 4 Ohio Jury Instructions (2006),
Section 409.56(3), which provides:

{1198} “3. INDEPENDENT INTERVENING CAUSE OF DEATH. If the defendant

inflicted an injury not likely to produce death, and if the sole and only cause of death
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was (natural cause) *** the defendant who inflicted the original injury is not responsible
for the death.” (Emphasis added.)

{199} In this matter, there was evidence presented, which suggested that
Kemp’s health problems may have contributed to his death. However, the coroner’s
medical conclusion was that the cause of death was “blunt impacts to the head, trunk
and extremities, with soft tissue and brain injuries.” There was no evidence presented
that Kemp died from natural causes alone.

{11100} The trial court did not abuse its discretion by failing to give an instruction
on independent intervening causes of death.

{11101} Jeffers’ first assignment of error has merit to the extent indicated.

{1102} The judgment of the trial court is reversed. This matter is remanded to the

trial court in order for the trial court to conduct a new trial.

COLLEEN MARY O’'TOOLE, J., concurs with Concurring Opinion,

CYNTHIA WESTCOTT RICE, J., dissents with Dissenting Opinion.

COLLEEN MARY O’'TOOLE, J., concurs with Concurring Opinion.

{11103} Trial courts must fully and completely give the jury all instructions that are
relevant and necessary for the jury to weigh the evidence and discharge its duty as the
fact finder. State v. Comen (1990), 50 Ohio St.3d 206, 210. While the use of the Ohio
Jury Instructions is not mandatory and its language should not be blindly applied, State
v. Cotton (Aug. 14, 1996), 1st Dist. No. C-950208, 1996 Ohio App. LEXIS 3389, at 7,

State v. Napier (1995), 105 Ohio App.3d 713, 720, we hold that the trial court’s use of
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the language from the non-standard jury instruction was error in this case because it
was an incorrect statement of law.

{11104} Crim.R. 30(A) requires the trial court:

{11105} “At the close of the evidence or at such earlier time during the trial as the
court reasonably directs, any party may file written requests that the court instruct the
jury on the law as set forth in the requests. Copies shall be furnished to all other parties
at the time of making the requests. The court shall inform counsel of its proposed
action on the requests prior to counsel’s arguments to the jury and shall give the jury
complete instructions after the arguments are completed. The court also may give
some or all of its instructions to the jury prior to counsel’s arguments. The court shall
reduce its final instructions to writing or make an audio, electronic, or other recording of
those instructions, provide at least one written copy or recording of those instructions to
the jury for use during deliberations, and preserve those instructions for the record.

{11106} “On appeal, a party may not assign as error the giving or the failure to give
any instructions unless the party objects before the jury retires to consider its verdict,
stating specifically the matter objected to and the grounds of the objection. Opportunity
shall be given to make the objection out of the hearing of the jury.”

{11107} The standard instructions found in Ohio Jury Instructions, commonly
referred to as OJl, are not mandatory. Rather, they are recommended instructions,
based primarily upon case law and statutes. The particular instruction to be given in a
jury trial is fact specific and based upon the indictment, testimony, evidence, and the
defenses available to the defendant. The standard instructions are crafted by the Ohio
judicial conference and sanctioned by the Ohio Supreme Court to assist trial judges and

lawyers in correctly and efficiently charging the jury on the law applicable to a particular
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case. The OJl are authoritative, and are generally to be followed and applied by Ohio’s
courts. Cf. State v. Kucharski, 2d Dist. No. 20815, 2005-Ohio-6541, at 125, fn. 1. The
OJl are tested, both at trial and through thorough appellate and (usually) Supreme
Court review. Standard criminal instructions are written under the particular statutes
and existing precedent from the Ohio Supreme Court. When given, they insure
accuracy and compliance with constitutional protections afforded to litigants and
minimize reversible error.

{11108} “Requiring a trial court to rigidly follow these instructions would remove
judicial discretion and control from the trial proceedings and not allow the flexibility

necessary to manage the various situations that arise during a jury trial.”” State v.
Shaffer, 11th Dist. No. 2001-T-0036, 2003-Ohio-6701, at Y44, quoting State v. Martens
(1993), 90 Ohio App.3d 338, 343; accord, State v. Teachout, 11th Dist. No. 2006-L-081,
2007-Ohio-1642, at 120. Sometimes, there is a factually unique situation (usually civil
in nature), for which no standard instruction exists. However, in the criminal arena, all
the charges are codified and the instructions mirror those codifications. When issues
not covered by the OJI are presented, a trial court, in its discretion, may fashion an
instruction after consulting counsel. The creation of particular criminal instructions,
outside the OJI (most often to clarify an existing instruction), without motion, and over
objection by counsel should be done sparingly.

{1109} The scenario presented by this case, wherein the trial court used, as an
instruction, dicta from a manifest weight analysis by the Fourth Appellate District,
illustrates the problem which the adoption of the OJI was meant to avoid. The burden of

proof and the requirements of basic, long-standing legal concepts cannot be altered.

The action by the trial court in this case created an inherent disparity and definition of
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the law as applied. This goes to the very heart of the constitutional safeguards
embodied in both the state and federal constitutions.

{11110} Further, when the majority of litigants and attorneys who understand the
authoritative nature of OJI and regularly use the standard instruction on particular topics
present evidence in conformity with it during trial, and the instruction is not thereafter
given, the possibility of a misstatement or misapplication of the law increases. It is this
writer’s opinion that trial courts should use the standard instruction if one exists, and not
create new instructions from dicta in case law in criminal matters if the standard
instruction suffices. Any resulting error can be costly, to the parties, and the courts.

{1111} Consequently, | concur.

CYNTHIA WESTCOTT RICE, J., dissents with Dissenting Opinion.

{1112} | dissent as to the majority’s conclusions pertaining to subpart (A) of
appellant’s first assignment of error. Subpart (A) assigns error to the following jury
instruction relating to a portion of the court’s statement of law regarding the mens rea
element of “knowingly.” The court’s statement reads: “In analyzing knowledge as a
mental state, culpability is inferred from the voluntary performance of the act itself,
where the risk of a resulting harm is present.”

{1113} The majority takes issue with two aspects of this instruction. First, the
majority contends the instruction required the jury to accept an improper mandatory
presumption regarding the manner in which it considered the evidence relating to the

knowingly element of felonious assault. It maintains the instruction effectively
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commanded the jury to find appellant acted knowingly if it determined he acted
voluntarily. | shall address this conclusion first.

{11114} In order to properly frame this discussion, it is necessary to point out that a
reviewing court evaluating jury instructions may not consider statements in a vacuum or
in a fragmentary fashion. Rather, an instruction must always be considered in the
context of the entire charge. State v. Wojtkiewicz, 11th Dist. No. 2005-P-0098, 2006-
Ohio-6094, at 128. Moreover, a conviction will not be reversed based upon jury
instructions unless the erroneous instructions amount to prejudicial error. State v.
Dehass (1967), 10 Ohio St.2d 230, paragraph two of the syllabus.

{1115} Here, the majority insists that the court’'s statement that “culpability is
inferred from the voluntary performance of the act itself” is an unconstitutional
mandatory presumption. As discussed by the majority, a mandatory presumption is
generally a function of “commanding” language, which forecloses the factfinder from
rejecting a factual inference. Such language “violates a criminal defendant’s right to
due process because it always requires the jury to infer the existence of a fact
whenever the state has proven certain underlying facts.” State v. Jenkins (Apr. 23,
1999), 11th Dist. No. 97-L-303, 1999 Ohio App. LEXIS 1863, *13. | do not believe the
instruction at issue includes such language.

{11116} Prior to pronouncing the purportedly problematic instruction, the court set
forth the definitions of the terms “inference” and “knowingly.” With respect to the former,
the court stated:

{1117} “To infer, or to make an inference, is to reach a reasonable conclusion of

fact which you may, but are not required to, make from other facts which you find have
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been established by direct evidence. Whether an inference is made rests entirely with
you.”

{11118} In defining “knowingly,” the court stated:

{1119} “A person acts knowingly, regardless of his purpose, when he is aware
that his conduct will probably cause a certain result. A person has knowledge of
circumstances when he is aware that such circumstances probably exist. *** Since you
cannot look into the mind of another, knowledge is determined from all the facts and
circumstances in evidence. You will determine from the facts and circumstances
whether there existed at the time in the mind of the Defendant an awareness of the
probability that his conduct would cause serious physical harm to [the victim.]”

{11120} After setting forth these definitions, the court gave the purportedly
problematic definition, to wit, “culpability is inferred from the voluntary performance of
the act itself ***.” (Emphasis added.) Considering the instructions as a whole, the
foregoing statement implies that culpability vis-a-vis the mental state “knowingly” is a
conclusion of fact which the jury could, but was not required to, make from appellant’s
voluntary performance of the striking or repeatedly striking the victim. As a result, |
would hold the jury was not foreclosed from rejecting a factual inference. Rather, the
instruction indicates the jury was permitted, but was not required, to conclude appellant
acted “knowingly” based upon the voluntariness of his actions. The instruction did not
command the jury to conclude appellant acted knowingly from evidence of the
voluntariness of his acts; to the contrary, given the definitions of “inference” and
“knowingly,” the jury was free to draw a reasonable conclusion about appellant’'s mental

state from evidence of his voluntary actions, one fact or circumstance that could lead to
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a reasonable conclusion on the matter, or base its conclusion upon other relevant
evidence. Given the entire charge, | see no prejudicial error.

{1121} Next, the majority takes issue with the portion of the instruction which
reads “where the risk of resulting harm is present.” The majority believes this is a
misleading statement of law which impermissibly diluted the state’s burden. To wit, the
majority observes: “Had the instruction been given as ‘where the risk of serious
physical harm is present,’ it would have been a more accurate statement of the law. As
given, the instruction permitted the jury to find Jeffers guilty if there was only the risk of
‘a harm,” while the felonious assault statute requires Jeffers to be aware that his
conduct will probably result in ‘serious physical harm.” Again, | disagree.

{11122} Prior to providing this instruction, the court set forth the statutory definition
of felonious assault, viz., that, on or about February 8, 2006, appellant knowingly
caused serious physical harm to the victim. The “resulting harm,” in this case, was the
serious physical harm to the victim. The jury was aware that the type of harm discussed
in the instruction as “the resulting harm” related back to that set forth in the predicate
charge, i.e., “serious physical harm.” Furthermore, the statement at issue was part of
the instruction that related to the “knowingly” element. Later, the court delimited the
nature of “serious physical harm,” stating:

{11123} “Serious physical harm to persons means any of the following. One, any
physical harm that carries a substantial risk of death. Two, any physical harm that
involves some permanent incapacity, whether partial or total, or that involves some
temporary, substantial incapacity. Three, any physical harm that involves some

permanent disfigurement. Or four, any physical harm that involves acute pain of such
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duration as to result in substantial suffering or that involves any degree of prolonged or
intractable pain.”

{11124} The court instructed the jury that the state was required to prove appellant
knowingly caused serious physical harm before delivering the instruction with which the
majority takes issue and provided specific guidance on the nature of serious physical
harm after delivering the statement. When viewed in the totality, | do not think the
instruction reduced the state’s burden of proof. Again, | would hold, in the context of the
instructions as a whole, there was no prejudicial error.

{1125} With this in mind, however, | agree with the majority’s view that trial courts
should minimize the use of jury instructions constructed from language found in
appellate court opinions which were not intended to be used as jury instructions.
Selecting vivisected portions of language from past cases which have, for one reason or
another, sustained appellate scrutiny may prove dangerous to the charge as a whole.

{11126} Finally, the majority holds that, upon retrial, if the trial court provides an
instruction on misdemeanor assault, it should also instruct the jury on non-deadly force
self-defense as well. In the abstract, | agree with the majority’s logic. However,
pursuant to the above reasoning, | would affirm appellant’s convictions. Consequently,
the jury’s determination that appellant was guilty of felonious assault, i.e., that he
knowingly caused serious physical harm to the victim, would obviate such an instruction
for purposes of my analysis.

{1127} A reviewing court is obligated to observe the entirety of a charge to
determine whether prejudicial error issued from a potentially misleading or erroneous
charge. Here, | believe the instructions, read in their totality, are sufficient to withstand

appellate review. This does not mean the challenged instructions should be construed
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as generally sufficient for all cases of felonious assault. Inserted in a different format,
they could be inappropriate and possibly prejudicial.

{11128} | accordingly dissent.
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