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WOLFF, J.

{1} Plaintiffs-Appellants, M.E. Jones Sub, Ltd., f/lk/a W2Com, LLC; M.E.
Jones, Inc.; CYMI, Ltd.; and Mitchell E. Jones (hereinafter collectively referred to as
Jones), appeal a September 9, 2002 decision of the Montgomery County Court of
Common Pleas, which dismissed Jones’ claims against Defendants-Appellees, Arel
Communications and Software, Ltd.; Arel Acquisitions, Inc.; and ltzak Gross (hereinafter
collectively referred to as Arel). The trial court also stayed proceedings for one year as
to claims against Defendant-Appellant, National City Bank and as to National City’s
counter and cross claims.

{2} This case arises out of the sale of a Dayton, Ohio business, W2Com, to
an Ohio Corporation and its Israeli affiliate. Following lengthy negotiations, Arel
acquired W2Com in mid-2000, pursuant to a written purchase agreement. As part of
the purchase price, Arel gave Jones $42,000,000 in Arel stock, which was to be held in
escrow by National City Bank. In a multi-part purchase agreement, the parties agreed
to numerous conditions on the sale, one of which was an agreement that Israeli law
would govern the contract.

{13} Unfortunately, W2Com did not prosper as expected, and various disputes
erupted between the parties. Both parties sought release of the Arel stock held in
escrow by National City Bank, who notified the parties on May 14, 2002 that, pursuant
to the terms of the purchase contract, the bank would be filing an interpleader action in
30 days if an agreement could not be reached. As a result, in June, 2002 Arel filed suit
against Jones and National City in the District Court of Jerusalem, lIsrael, alleging

breach of contract. Later the same month Jones filed a civil suit against Arel and
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National City in the Montgomery County Court of Common Pleas. Jones alleged

fraudulent inducement, fraud, negligent misrepresentation, and breach of certain
covenants of good faith and fair dealing.

{14} The following month Arel filed a motion to stay or to dismiss the Ohio case
on the grounds of either international comity or forum non conveniens. After the parties
responded to Arel’s motion, the trial court granted the motion to dismiss Jones’ claims
against Arel. The court also stayed the claims involving National City for one year.

{5} Jones appeals raising two interrelated assignments of error.

{16} “THE TRIAL COURT ERRED WHEN IT DISMISSED THE OHIO
PLAINTIFFS' CLAIMS AGAINST THE AREL DEFENDANTS.

{17} *“STAYING THE OHIO CASE ON GROUNDS OF COMITY WOULD
CAUSE TREMENDOUS INCONVENIENCE, DELAY, AND SUBSTANTIVE LEGAL
PREJUDICE TO THE OHIO PLAINTIFFS.”

{18} The decision of whether or not to grant a motion to dismiss, including
motions based on claims of international comity or forum non conveniens, lies within the
sound discretion of the trial court. See, e.g., State v. Adamson (1998), 83 Ohio St.3d
248, 250, 1998-Ohio-284, citations omitted; Chambers v. Merrell-Dow Pharmaceuticals,
Inc. (1988), 35 Ohio St.3d 123, 127, 519 N.E.2d 370; United Feature Syndicate, Inc. v.
Miller Features Syndicate, Inc. (S.D.N.Y. 2002), 216 F.Supp.2d 198, 209, 212, citations
omitted. Accordingly, the trial court’s ruling will not be reversed absent an abuse of
discretion. “The term ‘abuse of discretion’ connotes more than an error of judgment or
law; it implies that the trial court’'s attitude was unreasonable, arbitrary, or

unconscionable.” Blakemore v. Blakemore (1983), 5 Ohio St.3d 217, 219, 450 N.E.2d
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1140, quoting State v. Adams (1980), 62 Ohio St.2d 151, 157, 404 N.E.2d 144,

additional citations omitted. For the reasons that follow, we cannot say that the trial
court abused its discretion in granting Arel's motion to dismiss or in staying the
proceedings against National City Bank.

{19} The principle of international comity is “the recognition which one nation
allows within its territory to the legislative, executive, or judicial acts of another nation,
having due regard both to international duty and convenience, and to the rights of its
own citizens or of other persons who are under the protection of its laws.” Caspian
Investments, Ltd. v. Vicom Holdings, Ltd. (S.D.N.Y. 1991), 770 F.Supp. 880, 883-84,
quoting Cunard S.S. Co. v. Salen Reefer Services AB (2" Cir. 1985), 773 F.2d 452,
456, in turn quoting Hilton v. Guyot (1895), 159 U.S. 113, 164, 16 S.Ct. 139. When
nearly identical actions are underway in both an American court and in a foreign court,
the American court has the discretion to decide whether it should stay or dismiss its
proceedings in deference to the parallel proceedings in the foreign court. Caspian,
supra, at 885, citations omitted.

{1110} The Caspian court established five factors to be balanced when
determining whether to grant a motion for stay or dismissal in favor of litigation in an
overseas forum. Id., at 884. Those factors are as follows: “the similarity of parties and
issues involved, promotion of judicial efficiency, adequacy of relief available in the
alternative forum, considerations of fairness to all parties and possible prejudice to any
of them, and the temporal sequence of filing for each action.” Id., citations omitted. In

the instant case, we agree with the trial court that these factors weigh in favor of

dismissal of the Ohio case against Arel and in favor of staying the proceedings against



National City Bank.

{111} First, as to Jones and Arel there is a similarity of parties and issues in the
Israeli and Ohio cases. The parties and issues need not be exactly the same. Caspian,
supra, at 884, citations omitted. The parties in the Ohio and Israeli cases are
essentially the same. Moreover, a review of the two complaints illustrate that both
cases involve the interpretation of a purchase agreement between Jones and Arel and
the disputes arising therefrom. Concerning National City, however, the issues are
somewhat dissimilar because they involve an escrow agreement and are an extension
of the issues regarding the purchase agreement between Jones and Arel.

{112} Second, it would clearly be more efficient, reliable, and accurate for an
Israeli court to construe and apply Israeli law regarding the claims between Jones and
Arel. Additionally, judicial economy would be promoted by the case proceeding in only
one forum rather than two. However, the same would not be true for the claims
involving National City because those claims are based on an escrow agreement, which
is governed entirely by Ohio law.

{113} Third, there is no reason to believe that there is an inadequate remedy
available in Israel. This factor is of particular significance because Jones agreed in the
purchase agreement to be bound by Israeli law and whatever relief it would afford,
regardless of however inadequate Jones now perceives that relief to be. Even if the
Ohio case were to proceed, the trial court could not afford any remedy unavailable
under Israeli law. Furthermore, any ruling issued by the Israeli court is enforceable in
Ohio.

{114} Fourth, we agree with the trial court that it would be more unfair to require
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Arel to litigate in Ohio than it would be to require Jones to litigate in Israel. Once again,

this is primarily because the parties agreed in their purchase agreement to be governed
by Israeli law. However, National City was not a party to the purchase agreement.
Instead, National City was only party to the escrow agreements, which are governed
entirely by Ohio law. Therefore, National City would be greatly prejudiced if forced to
litigate in Israel.

{1115} Finally, the Israeli suit was filed and Jones was served just days before
the Ohio case was filed. Because the two suits were filed within a matter of days of
each other, we find the temporal sequence of the filing of the two suits to be
insignificant.

{116} Because the Caspian factors weigh in favor of dismissal of Jones’ claims
against Arel, the trial court did not abuse its discretion in dismissing those claims.
Additionally, because the Caspian factors weigh in favor of staying Jones’ claims
against National City, the trial court did not abuse its discretion in staying those claims
for one year while Jones and Arel’s disagreements are resolved. Moreover, in light of
these conclusions, there was no need for further consideration under a forum non
conveniens analysis. For these reasons, we cannot say that the trial court’s decision
was unreasonable, arbitrary or unconscionable.

{117} Both Jones’ first and second assignments of error are overruled.

{118} The judgment of the trial court is hereby affirmed.

FAIN, P.J., concurs.



GRADY, J., dissenting:

{119} | respectfully dissent from the decision of the majority, and would instead
reverse the trial court’s order of dismissal and remand the matter for trial.

{20} The doctrine of forum non conveniens refers to the discretionary power of
a court to decline jurisdiction when convenience of the parties and ends of justice would
be better served if the action were brought and tried in another forum. Neither of those
purposes is evident here.

{121} The Defendants-Appellees promptly filed an action in Israel when they
learned that the parties’ escrow agent intended to ask the Montgomery County court for
direction in disposing of the escrow proceeds. Their action is nothing more than a race
to the courthouse in order to avoid or delay a resolution of their dispute. The ends of
justice are not served by supporting it.

{122} The parties’ agreement to be governed by the law of Israel does not
create jurisdiction in Israel. It's a choice of law provision, not a forum selection clause.
Except for that and the fact that one or two of the Defendants-Appellees are located
there, Israel has nothing to do with the parties’ agreement or their dispute concerning it.

{123} The trial court appears to have been concerned about the difficulties in
applying the law of Israel. Civ.R.44.1(B) authorizes the court to “consider any relevant
material or source, including testimony, whether or not submitted by a party,” for that
purpose. Why such procedures are inadequate in this instance is not explained.

{24} The contract out of which the parties’ dispute arose was executed here.
Their joint business venture was undertaken here. It collapsed here. The escrow

proceeds are located here. The parties are also located or represented here. All the
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witnesses are here. It will be manifestly inconvenient for Plaintiffs-Appellants to defend

their interests in a forum that’'s thousands of miles away, which will require them to not
only transport all their evidence and witnesses there but also to retain additional, local
counsel to represent them. Nothing in the forum non conveniens doctrine or the
particular tests for its application favors Israel over Montgomery County as a proper and
convenient forum to adjudicate this dispute.

{125} Finally, the trial court relies on the doctrine of international comity.
However, that assumes an equivalent convenience in the multiple forums that doesn’t
exist here. It also requires jurisdiction in the foreign forum, which in this instance has
yet to even be determined by that forum.

{1126} Section 16, Article | of the Ohio Constitution states: “All courts shall be
open, and every person, for an injury done him in his land, goods, person, or reputation,
shall have remedy by due course of law, and shall have justice administered without
denial or delay.” This Bill of Rights provision does not bar application of the forum non
conveniens doctrine or the principle of international comity. However, its force does
require an Ohio court to frankly and seriously examine the facts when it relies on those
doctrines to avoid exercising the jurisdiction conferred on it. In this instance, such an
examination offers no support for the trial court’s decision denying Plaintiffs-Appellants
the right of relief that Section 16, Article | guarantees.
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