[Cite as Provident Bank v. Taylor, 2005-Ohio-2573.]

COURT OF APPEALS
DELAWARE COUNTY, OHIO
FIFTH APPELLATE DISTRICT

PROVIDENT BANK JUDGES:
Hon. John F. Boggins, P.J.
Plaintiff-Appellee Hon. W. Scott Gwin, J.

Hon. William B. Hoffman, J.
_VS_

Case No. 04CAE05042
BRUCE TAYLOR, ET AL.

Defendant-Appellant OPINION

CHARACTER OF PROCEEDING: Appeal from the Delaware County Court of
Common Pleas, Case No. 03CVEQ7518

JUDGMENT: Affirmed

DATE OF JUDGMENT ENTRY: May 23, 2005
APPEARANCES:

For Plaintiff-Appellee For Defendant-Appellant
SANDOR W. STERNBERG CHARLES C. POSTLEWAITE
24755 Chargrin Blvd., Ste. 200 3040 Riverside Drive, Ste. 122

Cleveland, Ohio 44122 Columbus, Ohio 43221



Delaware County, Case No. 04CAEQ05042 2

Hoffman, J.

{11} Defendant-appellant Bruce Taylor appeals the March 17, 2004 Judgment
Entry of the Delaware County Court of Common Pleas, granting summary judgment in favor
of plaintiff-appellee Provident Bank.

STATEMENT OF FACTS AND CASE

{12} Appellee Provident Bank is the holder of a promissory note signed by
appellant, Bruce Taylor, which note is secured by a mortgage on property located at 9240
Robin Hood Circle, Westerville, Ohio. Taylor obtained the mortgage with National Future
Mortgage, Inc., and subsequently defaulted on the note.

{13} On July 25, 2003, Provident Bank filed the instant action for foreclosure
seeking judgment against Taylor in the sum of $294,161.04, plus interest, in accordance
with the terms of the note. Taylor filed an answer on November 14, 2003. On December
12, 2003, Provident Bank filed a motion for summary judgment with an affidavit in support
thereof. On March 2, 2004, Taylor filed a memorandum contra to the motion for summary
judgment. On March 17, 2004, the trial court granted the motion for summary judgment via
Judgment Entry. On March 22, 2004, Provident Bank filed a reply in support of its motion.

{4} Inthe March 17, 2004 Judgment Entry the trial court states:

{15} “At the outset, it appears that Defendants failed to file and serve a
Memorandum Contra prior to the date set by this Court for doing so. Moreover, Defendants
failed to obtain this Court’'s consent to an extension of time to respond to the instant Motion.
Nevertheless, upon consideration of the evidence and the legal arguments presented by
the parties, this Court finds that no genuine issues exist as to the material facts and, after

construing the evidence in a light most favorable to the defendants, reasonable minds
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could only conclude that Plaintiff is entitled to judgment as a matter of law.” (Emphasis in
original.)

{16} As indicated in the trial court’s entry, the trial court considered Provident
Bank’s motion for summary judgment and Taylor's memorandum contra thereto in ruling on
the motion. However, Provident Bank’s reply was not considered by the trial court.

{17} On March 29, 2004, Taylor filed a motion for reconsideration, which the trial
court denied on April 1, 2004.

{118} Appellant now appeals, assigning as error:

{19} “I. THE TRIAL COURT ERRED TO THE PREJUDICE OF DEFENDANT-
APPELLANT BRUCE TAYLOR BY RULING THAT NO GENUINE ISSUE OF MATERIAL
FACT EXISTS WITH RESPECT TO PLAINTIFF-APPELLEE’'S COMPLIANCE WITH
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT REGULATIONS
GOVERNING FEDERALLY INSURED MORTGAGE LOANS AND SUSTAINING
PLAINTIFF-APPELLEE’S MOTION FOR SUMMARY JUDGMENT.

{1110} “ll. PLAINTIFF-APPELLEE FAILED TO SUSTAIN ITS BURDEN OF PROOF
IN REGARDS TO ITS COMPLIANCE WITH THE DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT REGULATIONS GOVERNING FEDERALLY INSURED
MORTGAGE LOANS AS WELL AS TO ITS CLAIM THAT IT IS THE ASSIGNEE OF
NATIONAL FUTURE MORTGAGE, INC.

I

{111} Appellant cites the bottom of the first page of his mortgage note, which

includes the language: “Fannie Mae Uniform Instruments Form 3520 6-94” and

“FNMA/FHLMC Uniform Instrument.” Based upon the inclusion of this language, appellant
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argues the loan is federally insured; therefore, appellant must comply with the Department
of Housing and Urban Development regulations governing federally insured mortgage
loans.

{112} Initially, we note appellant Taylor asserts Provident Bank’s noncompliance
with the federal regulations is an equitable defense to the foreclosure action. However,
upon review, appellant raised the issue for the first time in his memorandum contra the
motion for summary judgment, not within his answer to the complaint. We believe
appellant’s assertion of noncompliance by Provident Bank is an affirmative defense and is
waived because he did not raise it in his answer. Notwithstanding, we will also address
appellant’s argument on the merits.

{113} Appellant Taylor contends federal regulations pertaining to federally insured
mortgages require Provident to conduct a face-to-face interview prior to foreclosure or to
establish a reasonable effort was made to arrange the same. Therefore, as Provident did
not establish either of the above, genuine issues of material fact remained and the trial
court erred in granting summary judgment.

{114} Apart from the inclusion of the acronyms on the bottom of the first page of the
mortgage, appellant offers no other evidentiary support establishing the loan was federally
insured. We find the acronyms insufficient and find Taylor failed to raise by affidavit or
otherwise a genuine issue of material fact as to whether the loan was federally insured.
The trial court did not err in granting summary judgment in Provident Bank’s favor.

{1115} Appellant’s first assignment of error is overruled.
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[l

{116} In his second assignment of error, appellant Taylor maintains Provident failed
to provide evidence it was the proper party to bring the foreclosure action; therefore, it did
not have standing.

{1117} Upon review, Provident Bank’s affidavit in support of its summary judgment
motion states Provident is the holder of the note. Appellant Taylor did not expressly
contradict the evidence in his memorandum contra or his affidavit; therefore, appellant’s
second assignment of error is overruled.

{118} The March 17, 2004 Judgment Entry of the Delaware County Court of
Common Pleas is affirmed.

By: Hoffman, J.
Boggins, P.J. and

Gwin, J. concur

JUDGES
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IN THE COURT OF APPEALS FOR DELAWARE COUNTY, OHIO
FIFTH APPELLATE DISTRICT
PROVIDENT BANK
Plaintiff-Appellee
-VS- JUDGMENT ENTRY
BRUCE TAYLOR, ET AL.

Defendant-Appellant : Case No. 04CAEQ05042

For the reasons stated in our accompanying Memorandum-Opinion, the
judgment of the Delaware County Court of Common Pleas is affirmed. Costs assessed

to appellant.

JUDGES
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