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 ANTHONY O. CALABRESE, JR., J.  

{¶1} Plaintiff-appellant Mary Stazione (“appellant”) appeals 

from the decision of the trial court granting defendant-appellee 

Lakefront Lines, Inc.’s (“appellee”) motion for summary judgment in 

this slip and fall case.  Having reviewed the arguments of the parties and the 

pertinent law, we affirm the decision of the trial court. 

I 

{¶2} On November 20, 2000, appellant went on a bus trip 

offered by appellee to Windsor, Ontario in Canada.  Appellant 

arrived back in her hometown area later that same day at 

approximately 8:10 p.m.  Appellant subsequently fell over a parking 

barrier in the parking lot, resulting in her being taken to the 

emergency room at Parma General Hospital where she was diagnosed 

with acute fractures of the eighth and ninth ribs.  

{¶3} On February 25, 2002, appellant filed her complaint in 



 
the trial court alleging that appellee was negligent in the 

placement and maintenance of its parking barriers.  Appellee filed 

a motion for summary judgment on or about January 21, 2003, stating 

that it owed no duty to appellant because the parking barrier was 

an open- and-obvious danger and she had assumed the risks of injury 

by stepping out in the dark.  Appellant filed her opposition on May 

23, 2003.  On June 4, 2003, the trial court granted the appellee’s 

summary judgment.   

II 

{¶4} Appellant’s first assignment of error states:  “The trial 

court erred in granting summary judgment where the evidence 

demonstrated genuine issues of material fact regarding the 

forseeability of injury caused by a hazardous condition of which 

appellee had notice and/or created.” 

{¶5} Civ.R. 56 provides that summary judgment may be granted 

only after the trial court determines: (1) no genuine issues as to 

any material fact remain to be litigated; (2) the moving party is 

entitled to judgment as a matter of law; and (3) it appears from 

the evidence that reasonable minds can come but to one conclusion 

and viewing such evidence most strongly in favor of the party 



 
against whom the motion for summary judgment is made, that 

conclusion is adverse to that party.  Norris v. Ohio Std. Oil Co. 

(1982), 70 Ohio St.2d 1; Temple v. Wean United, Inc. (1977), 50 

Ohio St.2d 317. 

{¶6} In order to defeat a motion for summary judgment on a 

negligence claim, a plaintiff must establish that a genuine issue 

of material fact remains as to whether: (1) a defendant owed a duty 

of care; (2) the defendant breached this duty; and (3) the breach 

was the proximate cause of plaintiff's injury causing damage.  

Texler v. D.O. Summers Cleaners & Shirt Laundry Co. (1998), 81 Ohio 

St.3d 677, 680. 

{¶7} While a premises owner is not an insurer of its invitees' 

safety, the premises owner must warn its invitees of latent or 

concealed dangers if the owner knows or has reason to know of the 

hidden dangers.  Jackson v. Kings Island (1979), 58 Ohio St.2d 357, 

358.  Invitees likewise have a duty in that they are expected to 

take reasonable precautions to avoid dangers that are patent or 

obvious.  See Brinkman v. Ross (1993), 68 Ohio St.3d 82, 84.  

Whether a duty exists is a question of law for the court to 

determine.  Mussivand v. David (1989), 45 Ohio St.3d 314, 318. 



 
{¶8} A business owner, however, is under no duty to provide an 

illuminated parking area.  Jeswald v. Hutt (1968), 15 Ohio St.2d 

224, paragraph one of the syllabus; see, also, Mowery v. Shoaf, 148 

Ohio App.3d 403, 2002-Ohio-3006 at page 33.  “Darkness is always a 

warning of danger, and for one's own protection, it may not be 

disregarded.”  Jeswald, at paragraph three of the syllabus.   

{¶9} In this case, the appellant argues that the parking lot 

was not well lit, the parking barriers were not visible, the 

customers were elderly, and there were prior falls at the same 

location.  None of the facts above invalidate the trial court’s 

granting of appellee’s summary judgment motion. 

{¶10} In the case sub judice, the barrier in question involved 

a parking barrier in a lit parking lot.  This was a barrier, not 

unlike other parking barriers over which individuals such as 

appellant encounter on a daily basis.  Without more, we cannot say 

that a common and ordinary occurrence of everyday life creates an 

issue of fact precluding summary judgment.  Therefore, reasonable 

minds could only conclude that appellant's inability to 

successfully undertake a common and ordinary task such as walking 

through a lit parking lot was the proximate cause of her injury or, 



 
at the very least, that appellant's negligence was greater than 

that of appellee's.  Consequently, it was not error for the trial 

court to grant appellee's motion for summary judgment because there 

was no genuine issue of material fact on the issue of causation.  

In addition, as previously stated, the appellant in this case is 

under no duty to provide an illuminated parking area.   

III 

{¶11} Appellant’s second assignment of error states: “The open 

and obvious doctrine as articulated in Armstrong v. Best Buy, Inc. 

(2003), 99 Ohio St.3d 79, does not abrogate appellee’s duty of care 

and thus does not apply to completely bar negligence in the present 

case.” 

{¶12} The open-and-obvious doctrine states that a premises 

owner owes no duty to persons entering those premises regarding 

dangers that are open and obvious.  The rationale underlying this 

doctrine is that the open-and-obvious nature of the hazard itself 

serves as a warning.  Thus, the owner or occupier may reasonably 

expect that persons entering the premises will discover those 

dangers and take appropriate measures to protect themselves.  A 

shopkeeper ordinarily owes its business invitees a duty of ordinary 



 
care in maintaining the premises in a reasonably safe condition and 

has the duty to warn its invitees of latent or hidden dangers.  

When applicable, however, the open-and-obvious doctrine obviates 

the duty to warn and acts as a complete bar to any negligence 

claims.  Armstrong v. Best Buy Co., 99 Ohio St.3d 79, 2003-Ohio-

2573.  The owner or occupier of the premises is not an insurer of 

the safety of those traversing the premises.  Thus, a property 

owner is under no duty to protect a business invitee from hazards 

which are so obvious and apparent that the invitee is reasonably 

expected to discover and protect against them herself.  Paschel v. 

Rite Aid Pharmacy (1985), 18 Ohio St.3d 203. 

{¶13} The location and size of the parking barrier in this case 

was obvious and apparent enough that it was reasonable in this 

situation for appellee to expect appellant to notice the barrier 

and protect herself accordingly.  We find that the specific facts 

in this particular case regarding appellant’s falling over the 

open-and-obvious danger, the parking barrier in this case, does 

abrogate appellee’s duty of care and, therefore, does bar 

negligence on appellee’s part in the present case.  Appellant’s 

second assignment of error is overruled. 



 
IV  

{¶14} Appellant’s third assignment of error states: “The step-

in-the-dark-rule is an element of a comparative negligence analysis 

but is not dispositive of liability.”   

{¶15} The step-in-the-dark rule, as enunciated by Ohio courts, 

holds generally that one who, from a lighted area, intentionally 

steps into total darkness, without knowledge, information, or 

investigation as to what the darkness might conceal, is guilty of 

contributory negligence as a matter of law.  Flury v. Central 

Publishing House (1928), 118 Ohio St. 154; Gabel v. Apcoa, Inc., 

Cuyahoga App. No. 74794, 1999-Ohio-4912.  

{¶16} One who maintains a private motor vehicle parking area, 

for the accommodation of those he serves in a professional or 

business way, is generally under no legal obligation to illuminate 

the same at night or to remove a natural accumulation of snow and 

ice therefrom.  Jeswald v. Hutt, 15 Ohio St.2d 224.  “Darkness” is 

always a warning of danger, and for one's own protection it may not 

be disregarded.  Its disregard may preclude the recovery of damages 

for personal injuries.  Id.  

{¶17} The trial court was correct when it stated the following 



 
in its June 6, 2003 journal entry:  

“Plaintiff has offered no evidence demonstrating that the 
parking barriers were defective or poorly maintained.  
Defendant has no duty to provide an illuminated parking lot. 
 Alvarado v. Cinemark USA, Inc. (2003 OH Ct of App) 8th Dist 
No. 81702, unreported.  Plaintiff was more than 50% 
negligent when she tripped over cement parking stop.  
Parking stops are commonplace devices whose use in a parking 
lot is reasonably foreseen.  Plaintiff’s attempt to 
negotiate walking between parked vehicles in poor lighting 
constituted greater negligence than that of the parking lot 
owner.  Final."  (Emphasis added.)  

 
{¶18} In the case sub judice, appellant’s actions outweighed 

any alleged negligence on the part of the appellee.  Appellant's 

failure to investigate a safe alternative route from the vehicle to 

her son, the fact that the appellee had no duty to illuminate its 

parking lot, and appellant’s failure to determine the nature of the 

conditions in the parking lot prior to falling over the parking 

barrier, were clearly the proximate cause of appellant's injuries. 

 The actions on the part of the appellant mentioned above 

undoubtedly superceded and outweighed any alleged negligence on the 

part of appellee.   

{¶19} For the foregoing reasons, this court finds that 

appellant was, in fact, negligent and that her own negligence 

precluded recovery as a matter of law.  Appellant’s third 



 
assignment of error is overruled. 

{¶20} The Judgment is affirmed. 

Judgment affirmed. 
  
 MICHAEL J. CORRIGAN, P.J., CONCURS. 
 
 TIMOTHY E. McMONAGLE, J., CONCURS IN JUDGMENT ONLY 
(SEPARATE CONCURRING OPINION ATTACHED.) 
 
 

 
 
 
 
TIMOTHY E. MCMONAGLE, J., CONCURRING IN JUDGMENT ONLY. 

 
{¶21} Although I agree with the judgment of the majority, I disagree with the 

reasoning employed.  I, therefore, concur in judgment only and write separately to address 

my reasons for doing so.    I, along with my colleagues, set the framework for reanalyzing 

the open and obvious doctrine in Schindler v. Gale’s Superior Supermarket (2001), 142 

Ohio App.3d 146.  We accepted the praise for being “forward thinking” and weathered the 

criticisms that we were abandoning a well-established legal principle that would “replace 

clarity with confusion.”1  Alas, the Supreme Court of Ohio, agreeing with the critics, 

overruled Schindler in Armstrong v. Best Buy Co., Inc., 99 Ohio St.3d 79, 2003-Ohio-2573. 

                                                 
1See, e.g., Ward v. Wal-Mart Stores, Inc. (Dec. 28, 2001), 11th Dist. No. 

2000-L-171, 2001 Ohio App. Lexis 6006. 



 
 So much for progressive thinking in this “modern era of comparative negligence.”  See 

Armstrong v. Best Buy Co., Inc., 2003-Ohio-2573, at ¶17 (Pfeifer, J., concurring in part and 

dissenting in part).  In any event, I have literally lived with Schindler and suffered through 

its demise.  I am, therefore, keenly aware of the nuances of the open and obvious doctrine 

and the manner in which such cases have been and are now analyzed.  Unfortunately, the 

majority today disregards that history. 

{¶22} Relying on Texler v. D.O. Summers Cleaners & Shirt Laundry Co. (1998), 81 

Ohio St.3d 677, the majority correctly states what is necessary to establish a negligence 

claim; namely, a plaintiff must show the existence of a duty, a breach of that duty, and that 

the breach of that duty proximately caused the plaintiff’s injury.  The existence of a duty is 

fundamental to establishing actionable negligence, without which there is no legal liability.  

See Jeffers v. Olexo (1989), 43 Ohio St.3d 140, 142.  A “duty” is an obligation imposed by 

law on one person to act for the benefit of another person because of the relationship 

between them.  When risks and dangers inherent in that relationship can be avoided by the 

obligor’s exercise of care, an obligor who fails to do so may be liable to another for injuries 

proximately resulting from those risks and dangers if the injuries were reasonably 

foreseeable.  See Berdyck v. Shinde (1993), 66 Ohio St.3d 573, 578 citing Prosser & 

Keeton on Torts (5 Ed.1984) 356, Section 53.  If no duty exists, the analysis ends and no 

further inquiry is necessary.  Gedeon v. East Ohio Gas Co. (1934), 128 Ohio St. 335, 338. 



 
  

{¶23} Although unaddressed by the majority, I do not find the injuries sustained by 

appellant in this case to be foreseeable.  It is true that appellant supports her motion for 

summary judgment with accident reports of other individuals who tripped over the parking 

barriers in the Lakefront Lines parking lot in the weeks preceding her fall.  Nonetheless, 

parking barriers such as the one at issue in this case are a common, everyday fact of life in 

this country and do not create a foreseeable risk of injury to one in appellant’s position.  

{¶24} Obviously I agree, in part, with the minority opinion espoused by Justice 

Pfeifer in Armstrong v. Best Buy, 2003-Ohio-2573, at ¶¶17-19 (Pfeifer, J., concurring in part 

and dissenting in part).  The majority of the Ohio Supreme Court, however, decided 

otherwise and upheld the application of the open-and-obvious doctrine.   

{¶25} “We continue to adhere to the open-and-obvious doctrine today. In reaching 

this conclusion, we reiterate that when courts apply the rule, they must focus on the fact 

that the doctrine relates to the threshold issue of duty.  By focusing on the duty prong of 

negligence, the rule properly considers the nature of the dangerous condition itself, as 

opposed to the nature of the plaintiff's conduct in encountering it.  The fact that a plaintiff 

was unreasonable in choosing to encounter the danger is not what relieves the property 

owner of liability.  Rather, it is the fact that the condition itself is so obvious that it absolves 

the property owner from taking any further action to protect the plaintiff.”  (Citations 



 
omitted.) Id. at ¶13. 

{¶26} As applied, the open-and-obvious doctrine abrogates any duty owed where 

the condition on land was open and obvious as it was in this case.  Because appellant is 

unable to satisfy the threshold issue of duty, the trial court did not err in granting summary 

judgment to Lakefront Lines because there remained no genuine issues of material fact 

sufficient to defeat a motion for summary judgment.  It was, therefore, unnecessary for this 

court to consider or address issues related to causation. 

It is ordered that appellee recover of appellant costs herein 

taxed.  

The court finds there were reasonable grounds for this appeal.  

It is ordered that a special mandate issue out of this court 

directing the Cuyahoga County Court of Common Pleas to carry this 

judgment into execution.  

A certified copy of this entry shall constitute the mandate 

pursuant to Rule 27 of the Rules of Appellate Procedure.  

 

_____________________________  
  ANTHONY O. CALABRESE, JR. 

                   JUDGE 
 

 
 
 



 
 
 
 
 
 
N.B.  This entry is an announcement of the court's decision.  See App.R. 
22(B), 22(D) and 26(A); Loc.App.R. 22.  This decision will be journalized 
and will become the judgment and order of the court pursuant to App.R. 
22(E) unless a motion for reconsideration with supporting brief, per 
App.R. 26(A), is filed within ten (10) days of the announcement of the 
court's decision.  The time period for review by the Supreme Court of 
Ohio shall begin to run upon the journalization of this court's 
announcement of decision by the clerk per App.R. 22(E).  See, also, 
S.Ct.Prac.R. II, Section 2(A)(1). 
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