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PATRICIA ANN BLACKMON, A.J.: 

{¶ 1} Appellant Larry Duffield appeals the maximum, consecutive 

sentence imposed by the trial court.  He assigns the following 

errors for our review: 

{¶ 2} “I. The trial court erred by ordering Appellant to serve 

a consecutive sentence without making the appropriate findings 

required by R.C. 2929.14(e)(4).” 

{¶ 3} “II. The trial court erred when it sentenced Appellant to 

the maximum sentence without making the appropriate findings.” 

{¶ 4} Having reviewed the record and pertinent law, we affirm 

the  decision of the trial court.  The apposite facts follow. 

{¶ 5} The record reveals on October 2, 2003, the Cleveland 

Police Department arrested Duffield for theft of a car stereo worth 

over $500 and for criminal damaging.  On October 22, 2003, the 

Cleveland Police Department again arrested Duffield for the theft 

of a car stereo worth over $500 and possession of criminal tools.  

On November 18, 2003 and December 3, 2003, the Cuyahoga County 

Grand Jury indicted Duffield on two counts of theft, and one count 

each of criminal damaging and possession of criminal tools.  On 

January 7, 2004, Duffield pled guilty to both counts of theft, 

entered an Alford Plea to criminal damaging, and the remaining 

charge was dismissed.  The trial court ordered a pre-sentence 

investigative report and scheduled sentencing for February 9, 2004.  
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{¶ 6} At the sentencing hearing, Brook Anderson, a 

representative for several businesses in the Tremont area of 

Cleveland, read a letter into the record.  The letter detailed the 

severe amount of property damage suffered by businesses, the 

customers and staff, because of Duffield breaking into the cars on 

an ongoing basis.  The businesses to lose a lot of customers.1  

{¶ 7} After reviewing Duffield’s presentence investigative 

report, the trial court sentenced Duffield to a term of twelve 

months on each theft offense, to be served consecutively.  Duffield 

now appeals. 

{¶ 8} In the first assigned error, Duffield argues the trial 

court failed to make the appropriate findings to justify a 

consecutive sentence.  We disagree. 

{¶ 9} In general, a reviewing court will not reverse a sentence 

unless the court finds, by clear and convincing evidence, that the 

sentence is unsupported by the record or is contrary to law.2 In 

this case, Duffield pled guilty to two counts of theft, which are 

fifth degree felonies pursuant to R.C. 2913.02, and criminal 

damaging, which is a second degree misdemeanor pursuant to R.C. 

2909.06. 

                                                 
1Tr. at 18-19. 

2See R.C. 2953.08(G).  
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{¶ 10} The overriding purpose of felony sentencing is to protect 

the public from future crime and to punish the offender.  Toward 

that end, R.C. 2929.11(A) provides: 

{¶ 11} “To achieve those purposes, the sentencing court 

shall consider the need for incapacitating the offender, 

deterring the offender and others from future crime, 

rehabilitating the offender, and making restitution to the 

victim of the offense, the public, or both.” 

{¶ 12} R.C. 2929.14 authorizes the imposition of consecutive 

sentences only when the trial court concludes that the sentence is 

(1) necessary to protect the public from future crime or to punish 

the offender, (2) not disproportionate to the seriousness of the 

offender’s conduct and to the danger the offender poses to the 

public, and (3) the court finds one of the following: (a) the 

crimes were committed while awaiting trial or sentencing, under 

sanction or under post-release control, (b) the harm caused by 

multiple offenses was so great or unusual that a single prison term 

would not adequately reflect the seriousness of the offense, or (c) 

the offender’s criminal history demonstrates that consecutive 

sentences are necessary to protect the public from future crime.3 

{¶ 13} Imposing consecutive prison terms for multiple 

convictions, therefore, is appropriate upon making certain findings 

as enumerated in this statute.  When the trial court does so, 

                                                 
3R.C. 2929.14(E)(4). 
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however, it must state these findings, and its reasons for those 

findings, on the record.4   While consecutive sentences are 

permissible under the law, a trial court must clearly align each 

rationale with the specific finding to support its decision to 

impose consecutive sentences.5 Failure of a trial court to do so, 

constitutes reversible error.6  

{¶ 14} Addressing appellant at the sentencing hearing, the trial 

court stated: 

{¶ 15} “I’ve considered the seriousness and recidivism 
factors.  I find that you have shown no remorse, I find you 
have a prior criminal record for theft offenses that dates 
back to 1998 – - I’m sorry, 1989, when you were a juvenile.  A 
decade and a half of criminal history here. 
 

{¶ 16} “Mr. Duffield, I find you to be a terrorist, I find 

that a minimum sentence would demean the seriousness of the 

offense.  I find, based upon your prior record and your 

failure to show any remorse here, that you pose a great 

likelihood of recidivism, great likelihood of committing 

future crimes and that’s going to justify a term of twelve 

months in case 445532.  

{¶ 17} “Also I’m going to order that you serve 12 months in 
case 445201.  The sentences will run consecutive to each 
other.  You’ll serve a total of 24 months.  And I find that a 

                                                 
4See R.C. 2929.19(B)(2)(c); see, also, State v. Comer, 99 Ohio St.3d 463, 2003-

Ohio-4165.  

5Id. at 468. 

6Id. at 469. 
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24-month consecutive sentence is necessary to not only protect 
the public from future crime but to punish you. 
 

{¶ 18} “You’ve, again shown no remorse and your criminal 

history demonstrates that consecutive terms are needed to 

protect the public.”7 

{¶ 19} The trial court found Duffield's criminal history 

relevant to its finding that he poses a danger to the public.  The 

presentence investigation report in this case detailed Duffield’s 

criminal history, which included, inter alia, convictions for 

receiving stolen property, theft, and domestic violence.  The 

report also detailed Duffield’s frequent probation violations.  The 

trial court concluded that Duffield's pattern of criminal conduct 

indicates he poses a risk of serious physical harm to the public.  

We agree.  His criminal history reflects a pattern of criminal 

activity where  he does not adjust his behavior after having been 

arrested and/or pled to various offenses.  His propensity to 

continue criminal activity is apparent to this court based on his 

prior conduct. 

{¶ 20} Consequently, we find the trial court made the findings 

required under R.C. 2929.14(E) and 2929.19(B(2)(c), and those 

findings are supported by the record.  Duffield's first assigned  

error is not well taken and is overruled. 

                                                 
7Tr. at 28. 
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{¶ 21} In the second assigned error, Duffield argues the trial 

court failed to make the appropriate findings to justify a maximum 

sentence.  We disagree. 

{¶ 22} The imposition of the maximum sentence on an offender who 

has been found guilty of an offense, which is a felony of the fifth 

degree, for which a prison sentence is not mandatory, requires a 

two-step analysis by the court.  First, because there is no 

presumption for or against imprisonment, the sentencing court must 

determine whether the offender should be imprisoned or sentenced to 

community control sanctions.  Guidance is found in R.C.2929.13(C), 

which provides the sentencing court with discretion to impose a 

sentence of imprisonment or community control sanctions in 

accordance with the overriding purposes of sentencing--the 

protection of the public and the punishment of the offender.  To 

this end the sentencing court is to determine the relative 

seriousness of the offender's conduct and the likelihood that the 

offender will commit additional offenses. Should the sentencing 

court conclude that imprisonment is necessary because the 

offender's conduct would be demeaned and/or the public would not be 

adequately protected by the imposition of community control 

sanctions, then the sentencing court may proceed to a second 

analysis pursuant to R.C. 2929.14(C), to determine whether the 

maximum sentence should be imposed. 

{¶ 23} R.C. 2929.14(C) specifies when a court may impose a 

maximum prison term: 
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{¶ 24} “*** The court imposing a sentence upon an offender 
for a felony may impose the longest prison term authorized for 
the offense pursuant to division (A) of this section only upon 
offenders who committed the worst form of the offense, upon 
offenders who pose the greatest likelihood of committing 
future crimes, upon certain major drug offenders under 
division (D)(3) of this section, and upon certain repeat 
violent offenders in accordance with division (D)(2) of this 
section.” 
 

{¶ 25} Thus, in order to lawfully impose the maximum term, the 

trial court must find that the offender satisfies one of the 

criteria set forth in R.C. 2929.14(C).8  While the court need not 

use the exact language of the statute, it must be clear from the 

record that the trial court made the required findings.9  In 

addition, the trial court must give its reasons for its findings.10 

{¶ 26} In determining whether an offender poses the greatest 

likelihood of committing future crimes, a trial court must consider 

the five factors enumerated in R.C. 2929.12(D), one of which is 

whether the offender has a history of criminal convictions.  Only 

one of the factors need apply in order to find that the offender 

poses the greatest likelihood of committing future crimes.11 

{¶ 27} Here, in accordance with R.C. 2929.14(C), the trial court 

found that a maximum sentence was warranted because Duffield posed 

                                                 
8State v. Edmonson (1999), 86 Ohio St.3d 324, 329.  

9State v. Hollander (2001), 144 Ohio App.3d 565. 

10R.C. 2929.19(B); Edmonson, supra. 

11State v. Daniels (Feb. 5 2004), Cuyahoga App. No. 82972. 
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the greatest likelihood of committing future crimes.  Prior to 

sentencing him, the trial judge reviewed Duffield’s extensive 

criminal history on the record.  The court noted Duffield’s 

juvenile record included three separate cases for receiving stolen 

property and theft for which he was committed to ODYS and later 

granted the privilege of judicial release.   

{¶ 28} The court further noted Duffield, as an adult, was 

convicted of domestic violence in 1999, for which he was sentenced 

to six months in jail; the sentence was suspended, and he was 

placed on two years probation.  Duffield violated the probation 

that same year; and the court continued him on probation.  He 

violated probation again in May 2000 and the court sentenced him to 

forty-five days in jail. 

{¶ 29} Additionally, the court noted Duffield was convicted 

again in 2002 and was placed on one year probation.  However, he 

violated probation and was sentenced to sixty days in jail.  

Finally, the court noted Duffield had other minor misdemeanor 

offenses for drug abuse. 

{¶ 30} On this record, we find the court's determination that 

Duffield posed the greatest likelihood of committing future crimes 

was supported by clear and convincing evidence. Duffield’s 

extensive history of criminal convictions and probation violations 

demonstrated the greatest likelihood of recidivism.  Accordingly, 

in conformance with the guidance provided in Edmonson, supra, we 

find that the record clearly demonstrates that the trial court 
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lawfully imposed the maximum sentence upon Duffield, fulfilled the 

statutory requirements of R.C. 2929.14(C), and set forth its 

reasons for imposing the maximum prison term as required by R.C. 

2929.19 (B)(2)(d).  Consequently, Duffield’s second assigned error 

is not well taken and is overruled. 

Judgment affirmed. 

 

It is ordered that appellee recover of appellant its costs 

herein taxed. 

The Court finds there were reasonable grounds for this appeal. 

It is ordered that a special mandate issue out of this Court 

directing the Common Pleas Court to carry this judgment into 

execution.  The defendant's conviction having been affirmed, any 

bail pending appeal is terminated.  Case remanded to the trial 

court for execution of sentence. 

A certified copy of this entry shall constitute the mandate 

pursuant to Rule 27 of the Rules of Appellate Procedure.  

ANTHONY O. CALABRESE, J., CONCUR; 

DIANE KARPINSKI, J., DISSENTS.     
(SEE ATTACHED DISSENTING OPINION.) 
 

                                  
       PATRICIA ANN BLACKMON 

    ADMINISTRATIVE JUDGE 
 
 
 

N.B.  This entry is an announcement of the court’s decision. 
See App.R. 22(B), 22(D) and 26(A); Loc.App.R. 22.  This decision 
will be journalized and will become the judgment and order of the 
court pursuant to App.R. 22(E) unless a motion for reconsideration 
with supporting brief, per App.R. 26(A), is filed within ten (10) 
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days of the announcement of the court’s decision. The time period 
for review by the Supreme Court of Ohio shall begin to run upon the 
journalization of this court’s announcement of decision by the 
clerk per App.R. 22(E). See, also, S.Ct.Prac.R. II, Section 
2(A)(1).  
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KARPINSKI, J., DISSENTING: 

{¶ 31} I respectfully dissent from the majority in its decision 

on Assignment of Error One: consecutive sentences. 

{¶ 32} This court has previously held that the not 

disproportionate to the seriousness of the offender’s conduct 

finding is limited to the offender’s conduct to the case at hand.  

State v. Cobbins, Cuyahoga App. No. 82510, 2004-Ohio-3736.  In the 

case at bar, the trial judge concluded that defendant was a 

“terrorist.”  That conclusion is not justified by the conduct in 

this case.  More significantly, the trial court failed to explain 
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why the theft of two car radios, along with criminal damaging, was 

even serious, much less serious enough to justify consecutive 

sentences. 

{¶ 33} The trial court recited the defendant’s prior record as a 

juvenile and an adult and found that a minimum sentence would 

demean the seriousness of the crime, but the court never addressed 

proportionality, at least not in words I recognized as such,  under 

the issue of consecutive sentences.  Nor does the majority discuss 

how the court satisfied this statutory requirement.   

{¶ 34} The Supreme Court of Ohio has indicated the reasons must 

be aligned with the court’s findings.  State v. Comer, 99 Ohio 

St.3d 463, 2003-Ohio-4165, 793 N.E.2d 473.  The trial judge found a 

consecutive sentence “necessary to not only protect the public from 

future crime but to punish defendant.”  Tr. 28.  As reasons, the 

judge cited a lack of remorse and defendant’s criminal history.  

Tr. 29.  These reasons would not support the proportionality 

requirement.  A record of repeated crimes outside the case at bar 

does not support a finding of seriousness in the case at bar.  

Because the trial court failed to satisfy the proportionality 

requirement, I would vacate the sentence and remand for a new 

sentencing hearing.     

{¶ 35} There is a letter in the record from local businesses 

alleging the cars of several customers and staff were broken into 

and claiming several thousands of dollars in damages.  This vague 

assertion of crime in that neighborhood, however, cannot be 
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attributed entirely, if at all, to defendant.  Nor can the trial 

court accept the letter’s description of the cost of that crime, 

especially since the amount is claimed in a letter by businessmen 

who were not the victims of Mr. Duffield’s crimes and who had not 

established any first-hand knowledge of the cost.  Tr. 17.  The 

trial judge specifically stated he would not consider “any facts 

outside contained in that letter.”  Tr. 25.  The majority, however, 

reported that letter and specifically attributed the amount of 

damage detailed in the letter to “Duffield breaking into the cars 

on an ongoing basis.”  Ante 3.  Such a reliance on unlitigated 

facts outside the case is precisely what the recent U.S. Supreme 

Court case of Blakely v. Washington (2004), 159 L.Ed.2d 403, 124 

S.Ct. 2531, challenges: that is, sentences imposed on the basis of 

facts not presented to the jury or admitted by the defendant.   As 

this court has previously explained, because the “standard of proof 

required for the findings under the aforementioned [sentencing] 

statutes may now be altered in accordance with the Supreme Court’s 

holding in Blakely v. Washington, *** the issues raised within 

Blakely must be considered by the trial court.”  State v. Martin, 

2004-Ohio-5034, ¶42. 

{¶ 36} The majority has ignored that defense counsel gave notice 

of additional authority, Blakely being one of the cases.  Although 

defense counsel did not expressly argue Blakely, the U.S. Supreme 

Court has established precedent that when a decision of its court 

results in a new rule, that rule applies to all criminal cases, 
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both state and federal, still pending on direct review.  Schriro v. 

Summerlin, 2004 U.S. LEXIS 4574.  I believe, therefore, that this 

court is obliged to consider Blakely.       

{¶ 37} Currently, the sentencing statutes provide a presumption 

against prison for first-time offenders and against consecutive 

sentences. R.C. 2929.14(B); R.C. 2929.41; State v. Barnhouse, 102 

Ohio St.3d 221, 2004-Ohio-2492, 808 N.E.2d 874.  To go against 

these presumptions, the statute requires certain judicial findings. 

In Apprendi the Supreme Court clarified that “[i]f a state makes an 

increase in a defendant’s authorized punishment contingent on the 

finding of a fact, that fact – no matter how the State labels it – 

must be found by a jury beyond a reasonable doubt.”  Ring v. 

Arizona (2002), 122 S.Ct. 2428, 2439, citing Apprendi v. New Jersey 

(2000), 530 U.S. 466, at 482-83.  Ring makes it clear that the 

principle enunciated in Apprendi – that the right to trial by jury 

precluded a defendant from receiving any greater sentence than that 

based on the factual findings of a jury – is now the law. 

{¶ 38} To expand what the concurring opinion said in State v. 

Taylor, 2004-Ohio-4468, ¶45, Ohio law does not allow the trial 

court to impose maximum or consecutive sentences (and certain other 

aspects of sentencing such as prison for first-time offenders) 

solely in its discretion.  Under Blakely, such sentences require 

findings by a jury.  Because the trial judge in the case at bar – 

albeit to satisfy the sentencing statute – relied upon facts beyond 

what the jury found, for example, in finding that defendant was a 
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“terrorist,” I believe there are constitutional violations that 

provide a second basis for vacating the sentence and remanding this 

case for the application of Blakely.12  

 

                                                 
12I am mindful that the recent decision in State ex rel Mason v. Griffin, 103 Ohio 

St.3d 1469, 2004-Ohio-5294, 815 N.E.2d 1122, limits what the judge can do on remand 
to satisfy Blakely. 
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